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PROCEEDI NGS

THE COURTROOM DEPUTY: All rise. This Honorable
Court is now in session. The Honorable Judge Thonas F.
Hogan presiding. Please be seated and cone to order.

THE COURT: Call the case.

THE COURTROOM DEPUTY: Civil action 96-1285,
El oi se Cobell, et al, versus the United States.

Counsel, pl ease approach the lectern stating your
names and who you represent for the record?

MR KI RSCHVAN:  Your Honor, Robert Kirschman
representing the defendants.

THE COURT: Thank you, M. Kirschman.

M. G ngol d?

MR. G NGOLD:  Your Honor, Dennis G ngold for the
Cobel | plaintiffs.

THE COURT: Thank you. Fromyour status call this
nor ni ng, having had a chance to talk with counsel, and the
representatives of the governnment, and of Ms. Cobell in the
class in nmy chanbers concerning the efforts to effectuate
the settlenment that was approved | ast year by the parties
after some dealings with the Senate, the House havi ng
approved this settlenment and having extended the authority
for it, the Senate had not done so, and through the efforts
of the plaintiffs and the support of the adm nistration, it

is hoped that the concerns that have been evidenced about
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settlenment in the Senate would be alleviated and be
approved.

It was not reached prior to their recess for the
fall. 1t was reported to ne the hope that the | ame duck
session woul d consider this settlenent, and that nmay be the
| ast opportunity that is presented to approve this before we
woul d have to go back into litigation

It is concerning to the court that the Senate did
not conplete the settlenent that had been negoti ated at
arms length for over many years of litigation, and I won't
repeat the history -- the extensive history of this
l[itigation. The case nunber alone shows the history of it
-- It is a 1996 case nunber, and the trenendous work that
was done by counsel in the case.

Judge Lanberth and Judge Robertson both have
expended trenendous efforts in an attenpt to get this matter
resol ved, and Judge Robertson had been particularly
concerned about the settlenent being finalized before he
retired, and he had hoped to, in fact, eventually convene a
session if the nmenbers of Congress would be so kind to
attend to explain to him and to the Indian country and the
Ameri can peopl e why the approval required by the settlenent
agreenent had not been given.

The settlenent | believe was announced | ast

Decenber, and has -- wll reach its year's deadline this
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Decenber wi thout yet -- if not approved in the |anme duck.

It is hopeful that in the | ane duck session that the Senate
woul d seriously consider taking up the Cobell settlement on
its own nerits, independent of any other issues and consider
it.

My review of all of the decisions that have been
rendered, and | think that there are nine appeals at |east,
eight and a half reversals of the District Court, but
mul ti ple appeals, nultiple litigation.

But underlying that, the nerits are very clear as
to the need for restitution of the funds | ost through the
m smanagenent of the Indian Trust Royalty funds, and | am
not sure of the concern.

| f the budgetary issues are satisfied, the
rational e for not approving what has been called the Cobel
settlement, naned for Ms. Cobell, the lead plaintiff, the
Cobel | settlement -- by the Senate, separate and apart from
any other matters.

It is the court's hope that the Congress will, and
the Senate particularly, act after Novenber 15th before they
close to effectuate the settl enent.

| have been assured, and | accept the assurances
gi ven the good faith, and present today is Under Secretary -

DEPUTY SECRETARY HAYES: Deputy.
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THE COURT: Deputy Secretary Hayes fromthe
Department of Interior. He has been very influential in
hel ping to nove this matter foreword to fruition, and at
this status conference in chanbers, as well as the first one
| had, | have been assured that the adm nistration from --
the Secretary of Interior has personally been invol ved
t hrough the Justice Departnent and fromthe highest |evels
of the Wiite House, desire this settlenent to be conpl eted
as has been agreed to.

The plaintiffs' counsel have been working overtine
in attenpts to satisfy issues Congress may have had, and by
that | nmean the |l egislative generally have had, and trying
to explain the inportance of this settlenent.

It is just not to the Indian country, but it is
al so the entire country, for something that is owed and due
by the United States to its citizens.

| have asked the parties to extend the settl enment
briefly in an attenpt -- the settlenent agreenent terns
rat her than having a deadline where it will end and we w ||
be back in litigation, because litigation will be -- again,
mul tiple years of litigation will be facing the parties on
each side with an uncertain results.

In any event, | have requested that they extend
the settlenment for another several weeks so that Congress

woul d be given perhaps the one |ast chance, particularly the
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Senate, to approve the settlenent.

| need to ask plaintiff's'" counsel, have you had
an opportunity to discuss the final date that we could work
out as to the extension?

MR. G NGOLD: Your Honor, | briefed Ms. Cobell on
t he i ssues, and she concurs with Your Honor's request to
extend it to the 7th.

THE COURT: | appreciate that very nuch.

| had requested the plaintiffs' counsel and the
plaintiffs |ead individual, M. Cobell, to extend the
settlenment tinme to beyond what perhaps they considered was
reasonabl e after waiting al nost a year to get this
conpleted, and in an effort to get this done they have now
agreed with that.

The governnent has al so agreed to extend the tine
of the settlenent to January 7, 2011, the date | felt was
appropriate, because if the Congress approves the settl enent
i n Novenber or Decenber, there are going to be matters to
resolve to make sure it can be all acconplished. If they
don't, it gives alittle tine to see if there are any
alternative nmechanisns that are available to solve this
matter.

| can only urge the responsible parties to this,
and not just the plaintiffs and the defendants who are the

representatives, but that the Senate and the Congress, but
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particularly the Senate, to take up the settlenment over the
| ame duck sessi on.

It is -- if you read the history of this
litigation, the findings by the District judges uniformy
as to the liability that the governnment has in this matter,
and the findings of the m smanagenent that occurred over the
hundred years or so, it is clear that there should be a
negoti ated settl ement as has been affected between the
parties to conpensate for the | osses incurred.

The settlenent, despite its size, is only
reflective of sone of the damages that are clained by the
plaintiffs that have occurred over the years, and the
additional part of the settlenent as to the | and
consolidation fund is absolutely necessary for the agency to
be able to carry out its statutory duties and to
satisfactorily and adequately handle the | ands that are
under their managenent as trustee.

So the court, | would urge in the strongest terns,
for the Legislative Branch to take up these matters. The
Executive and the Judicial Branch have spent a phenonenal
amount of efforts on these matters, and it is tine that the
Legi sl ature resol ve them as soon as possi bl e.

That being said, | will agree to extend the
settlenment until the close of business on January 7, 2011

Additionally, I wll set up a status call at this time so
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that the parties can cone back and advise the court as to
the situation at that tinme. If anything occurs between now
and then, the parties are obviously free to call the court
and schedul e an earlier hearing.

| s January 7 available for the parties?

MR KI RSCHVAN:  Yes, Your Honor.

THE COURT: | gave you till the close of business,
because things could still happen until then, but | think we

should do a status call January 7 to see where we are. So

January 7 at 10:00 a.nm. we will do a status call.
will be in town then.
Again, | appreciate the efforts of both sides,

the Departnent of the Interior and the Adm nistration, and
all of the efforts of M. Gngold and Kil patrick and
Stockton in an attenpt to resolve these matters, and Ms.
Cobel | .

The efforts should not go in vain. It is ny hope
that the Legislative Branch will take up this matter, and |
think it is essential that they do so during the | ame duck
session. Oherwise, | think the settlenent could not go
forward, and we woul d be in, again, years over very
expensive, time-consumng litigation with uncertain results
for both sides.

| only can urge in the utnost terns for the

consi deration of Cobell on its own nerits the Cobel
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10

settlenment after all of this litigation to nove forward with
the settl enent.
Thank you all for coming in. There is nothing
else. | appreciate it.
(Wher eupon, the proceedi ngs were adjourned.)
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