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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
A.  Parties and Amici.

The named plaintiffs-appellees are Elouise Pepion Cobell, Thomas Maulson,
James Louis Larose, and Penny Cleghorn. Ms. Cobell passed away on October 16,
2011. They represent two certified classes. The Historical Accounting Class consists
of “those individual Indian beneficiaries (exclusive of those who prior to the filing
of the Complaint on June 10, 1996 had filed actions on their own behalf stating a
claim for an historical accounting) alive on the Record Date [September 30, 2009]
and who had an [IM Account open during any period between October 25, 1994 and
the Record Date, which IIM Account had at least one cash transaction credited to it
at any time as long as such credits were not later reversed.” A539 (Settlement
Agreement (“SA”) 9 A.16). The Trust Administration Class consists of “those
individual Indian beneficiaries (exclusive of persons who filed actions on their own
behalf, or a group of individuals who were certified as a class in a class action, stating
a [claim concerning the administration of trust funds or lands] prior to the filing of
the Amended Complaint [on December 21, 2010]) alive as of the Record Date and
who have or had I[IM Accounts in the ‘Electronic Ledger Era’ (currently available
electronic data in systems of the Department of the Interior dating from

approximately 1985 to the present), as well as individual Indians who, as of the
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Record Date, had a recorded or other demonstrable ownership interest in land held
in trust or restricted status, regardless of the existence of an IIM Account and
regardless of the proceeds, if any, generated from the Land.” A543 (SA 4 A.35).

The appellant is Kimberly Craven, who was not a party to the proceedings
below, but is a member of the two classes and filed an objection to the class
settlement agreement approved by the district court.

The defendants-appellees are Ken Salazar, as Secretary of the Interior; Larry
Echohawk, as Assistant Secretary of Interior—Indian Affairs; and Timothy Geithner,
as Secretary of Treasury, all named in their official capacities.

The Competitive Enterprise Institute, a nonprofit organization, has filed a brief
as amicus curiae in this appeal.

B. Rulings Under Review.

Ms. Craven has taken this appeal from the July 27,2011 order entered by Judge
Thomas F. Hogan in D.D.C. No. 96-1285, granting final approval to the class
settlement agreement, and the final judgment entered on August4, 2011. The district
court’s order and judgment are reproduced in the Appellant’s Appendix at A784-96
and A837, respectively. The district court’s underlying oral ruling is reproduced in

the Government Appendix (“GA”) at GA75-139.

1
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C. Related Cases.

1. This case has been before this Court on ten previous occasions: Cobell v.
Salazar, 573 F.3d 808 (D.C. Cir. 2009) (Nos. 08-5500 & 08-5506); Cobell v.
Kempthorne, 455 F.3d 317 (D.C. Cir. 2006) (No. 05-5269); Cobell v. Kempthorne,
455F.3d301 (D.C. Cir. 2006) (No. 05-5388); In re Kempthorne, 449 F.3d 1265 (D.C.
Cir. 2006) (No. 03-5288); Cobell v. Norton, 428 F.3d 1070 (D.C. Cir. 2005) (No.
05-5068); Cobell v. Norton,392 F.3d 461 (D.C. Cir. 2004) (No. 03-5314); Cobell v.
Norton,391 F.3d 251 (D.C. Cir. 2004) (Nos. 03-5262 & 04-5084); In re Brooks, 383
F.3d 1036 (D.C. Cir. 2004) (Nos. 03-5047, 03-5048, 03-5049, 03-5050 & 03-5057);
Cobell v. Norton, 334 F.3d 1128 (D.C. Cir. 2003) (No. 02-5374); Cobell v. Norton,
240 F.3d 1081 (D.C. Cir. 2001) (Nos. 00-5081 & 00-5084).

2. The Cobell settlement 1s at issue in four other appeals currently pending in
this Court. In three consolidated cases, Nos. 11-5270, 11-5271 & 11-5272, three
objectors (Carol Eve Good Bear, Charles Colombe, and Mary Aurelia Johns,
respectively) seek reversal of the district court order approving the settlement. Good
Bear’s motion to sever her appeal (No. 11-5270) from the other two appeals with
which it has been consolidated, is currently pending in this Court. In No. 11-5158,
the Harvest Institute Freedmen Foundation and two individuals appeal the denial of

their motion to intervene in the district court. Plaintiffs and the government have

111
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moved to dismiss that appeal for lack of jurisdiction or, alternatively, for summary

affirmance.

/s/ Thomas M. Bondy
Thomas M. Bondy

v
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 11-5205

Elouise Pepion Cobell, et al.,
Plaintiffs-Appellees,

Kimberly Craven,
Objector-Appellant,
V.

Kenneth Lee Salazar, Secretary of the Interior, et al.,
Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATEMENT OF JURISDICTION
The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1346, and
§ 101(d) of the Claims Resolution Act of 2010 (“CRA”), Pub. L. No. 111-291, 124
Stat. 3064, 3066. The district court entered final judgment on August4,2011. A837.
A timely notice of appeal was filed on August 6, 2011. A856; see Fed. R. App. P.
4(a). This Court has jurisdiction under 28 U.S.C. § 1291.
STATEMENT OF THE ISSUE
Whether the district court abused its discretion in approving the

Congressionally-authorized settlement of the Cobell Indian trust litigation.
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STATUTORY PROVISIONS

Pertinent statutory provisions and rules are attached as an addendum to this
brief. Included are the Claims Resolution Act of 2010, the American Indian Trust
Fund Management Reform Act of 1994, and Federal Rule of Civil Procedure 23.

STATEMENT OF FACTS

Atissue in this appeal is the district court’s approval of the parties’ settlement,
authorized and ratified by an Act of Congress, of the long-running Cobell Indian trust
litigation. The appeal marks the latest chapter in a 15-year litigation that this Court
has called a “legal morass” and a “Gordian knot.” Cobell v. Salazar, 573 F.3d 808,
812 (D.C. Cir.2009). The underlying proceedings have encompassed approximately
250 days of hearings and trials, 10 interlocutory appeals, at least one petition for
rehearing en banc, and two petitions for certiorari. To date, this Court has issued ten
published opinions in the matter. We summarize here only the most salient aspects
of the case.
I. Background

A. Individual Indian Money Accounts

The General Allotment Act of 1887, also known as the Dawes Act., 24 Stat.
388, ch. 119 (formerly codified at 25 U.S.C. § 331 et seq.), allotted tribal land to

individual Indians, and related legislation provided that the Department of the Interior
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(“Interior”’) would manage those lands and place certain revenues into individual
accounts, known as Individual Indian Money accounts (“IIM accounts™). Cobell v.
Norton, 334 F.3d 1128, 1133 (D.C. Cir. 2003). Billions of dollars have flowed
through the IIM accounts since 1887, leaving an overall balance of $416.2 million as
of December 31, 2000. Cobell v. Norton, 428 F.3d 1070, 1072 (D.C. Cir. 2005); see
Cobell v. Kempthorne, 532 F. Supp. 2d 37, 83 (D.D.C. 2008).

Over the past century, as land allotments passed to multiple heirs, ownership
of the allotments has become increasingly “fractionated.” Babbitt v. Youpee, 519
U.S. 234, 237 (1997). Multiple generations of inheritances yielded exponential
growth in the number of individual interests in each allotment. Beneficial ownership
of the underlying lands is now shared among some four million interests, and Interior
records individual ownership interests to the 42nd decimal point. H.R. Rep. No.
102-499, at 28 & n.94 (1992). Interior must divide each revenue receipt among what
is often “dozens to more than 1,000 individual owners of a single allotment.” Cobell
v. Norton, 283 F. Supp. 2d 66, 182 (D.D.C. 2003). The result is that many account
holders own interests in multiple fractionated allotments, and thousands of accounts
have “little or no activity” and “balances less than $50.” H.R. Rep. No. 102-299, at

28. This has significantly complicated Interior’s trust administration responsibilities.
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B. The 1994 Act

On October 25, 1994, the American Indian Trust Fund Management Reform
Act of 1994 (“the 1994 Act”), Pub. L. No. 103-412, 108 Stat. 4239 (codified at 25
U.S.C. §§ 162a(d) & 4001 et seq.), took effect. The 1994 Act set out various Interior
functions, including creating a “comprehensive strategic plan” to ensure “proper and

99,

efficient discharge of the Secretary’s trust responsibilities”; “[p]roviding adequate
systems for accounting for and reporting trust fund balances”; “[p]roviding periodic,
timely reconciliations to assure the accuracy of accounts”; and “account[ing] for the
daily and annual balance of all funds held in trust by the United States for the benefit
of an Indian tribe or an individual Indian * * * > 25 U.S.C. §§ 162a(d), 4011,
4043(a)(1) & (2).

The Act did not by its terms require an historical accounting to ensure that a
century of transactions had been properly recorded. Congress had previously noted
that it might cost “as much as $281 million to $390 million to audit the 1IM
accounts,” and that, “[o]bviously, it makes little sense to spend so much when there

was only $440 million deposited in the IIM trust fund for account holders as of

September 30, 1991.” H.R. Rep. No. 102-499, at 26 (1992) (footnote omitted).
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II.  The Cobell Litigation

A.  Plaintiffs’ Complaint

Plaintiffs commenced this class action in 1996 on behalf of present and former
IIM account holders. Plaintiffs alleged that the government had breached its
fiduciary duties and sought “wholesale improvement of [the Indian trust] program,”
Cobell v. Norton, 240 F.3d 1081, 1095 (D.C. Cir. 2001), including (1) a declaration
that the government owed them specific trust obligations and was in breach of those
obligations; (2) an injunction compelling Interior and Department of Treasury
officials to perform those obligations; and (3) an order requiring Interior to conduct
an accounting of individual Indian trust accounts. See Cobell v. Babbitt, 52 F. Supp.
2d 11, 19 (D.D.C. 1999). The complaint also asked that plaintiffs be “made whole”
by an order directing the government “to restore trust funds wrongfully lost,
dissipated, or converted,” but, to avoid dismissal of their complaint on jurisdictional
grounds, plaintiffs later disavowed any claim for ‘“cash infusions into the 1IM
accounts.” Cobell v. Babbitt, 30 F. Supp. 2d 24, 40 & n.16 (D.D.C. 1998).

B. Litigation of the Accounting Claim

1. The Unreasonable Delay Ruling
In 1997, the district court certified a class, under Federal Rules of Civil

Procedure 23(b)(1)(A) and (b)(2), of all present and former I[IM account beneficiaries.
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Cobell, 30 F. Supp. 2d at 28. After a six-week trial, the court declared that the
government had not fulfilled its duties. It held, inter alia, that the 1994 Act required
an historical accounting of all money in the IIM trust accounts, and that the
accounting had been unreasonably delayed. Cobell, 91 F. Supp.2d 1,29, 58 (D.D.C.
1999). The court “retained continuing jurisdiction over the case for the next five
years” to monitor the accounting and other progress. Cobell, 240 F.3d at 1094; see
Cobell, 91 F. Supp. 2d at 58.

This Court largely affirmed the district court’s decision in 2001. This Court
observed that “[t]here is no question” that the government had “made significant steps
toward the discharge of [its] fiduciary obligations.” Cobell, 240 F.3d at 1107.
However, it held that the government was obliged to provide an historical accounting,
which had been “unreasonably delayed” within the meaning of the Administrative
Procedure Act. Id. at 1108. This Court upheld the district court’s continuing
oversight of the matter, reasoning that the district court has “broad equitable powers”
— “the power * * * to do equity and to mold each decree to the necessities of the
particular case.” Id. (quoting Hecht Co. v. Bowles, 321 U.S. 321, 329-30 (1944)).

2. First Structural Injunction

In 2003, the district court held a second trial to consider proposed accounting
plans. Cobell, 283 F. Supp. 2d at 85. Interior submitted a plan that would have cost
an estimated $335 million. The court heard forty-four days of testimony and received

6



USCA Case #11-5205 Document #1348240  Filed: 12/16/2011  Page 24 of 90

over 500 exhibits before issuing a 214-page opinion. /bid. It noted the extraordinary
difficulty in completing an historical accounting given the effect of “fractionation.”
The court also observed that there are “approximately 195,000 boxes or containers
of Indian trust records” in five different locations. Id. at 152-53. The court
nevertheless issued a “structural injunction,” with an estimated cost of $6-12 billion,
requiring Interior to undertake a comprehensive effort to retrieve records and verify
virtually every IIM account transaction since 1887. Cobell v. Norton, 392 F.3d 461,
466 (D.C. Cir. 2004).

Congress responded that this expensive accounting “would not provide a single
dollar to the plaintiffs,” H.R. Conf. Rep. No. 108-330, at 117 (2003); it would
“displace funds available for education, health care and other services,” ibid., and “do
almost nothing to benefit the Indian people,” 149 Cong. Rec. S13,751, S13,785
(2003) (statement of Sen. Burns). Rather, “Indian country would be better served by
a settlement of this litigation.” H.R. Conf. Rep. No. 108-330, at 117. Congress
enacted Pub. L. No. 108-108 (2003), which imposed a spending moratorium and
provided that the 1994 Act should not “be construed or applied to require the
Department of the Interior to commence or continue historical accounting activities
with respect to the Individual Indian Money Trust” until December 31, 2004, or until
Congress amended the 1994 Act “to delineate the specific historical accounting
obligations of the Department of the Interior with respect to the Individual Indian

7
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Money Trust.” 117 Stat. 1241, 1263 (2003). Congress thus rejected the notion that,
in passing the 1994 Act, it “had any intention of ordering an accounting” on the scale
ordered by the district court; “individual legislators said in effect that the disparity
between the costs of the judicially ordered accounting, and the value of the funds to
be accounted for, rendered the ordered accounting, as one senator put it, ‘nuts.’”
Cobell, 392 F.3d at 466.

In light of Pub. L. No. 108-108, this Court vacated the structural injunction.
1d. at 468. This Court noted that any delay in an accounting would not amount to an
unconstitutional taking, because “the accounting is a purely instrumental right,” and
is not itself a form of “property.” Ibid.

3. Second Structural Injunction

After Pub. L. No. 108-108 lapsed on January 1, 2005, the district court reissued
its structural injunction. Cobell v. Norton,357 F. Supp. 2d 298 (D.D.C. 2005). This
Court again vacated the order, explaining that the language of the 1994 Act “doesn’t
support the inherently implausible inference that [ Congress] intended to order the best
imaginable accounting without regard to cost.” Cobell,428 F.3d at 1075. This Court
elaborated that “neither congressional language nor common law trust principles
(once translated to this context) establish a definitive balance between exactitude and
cost.” Id. at 1076. Although this Court declined to specify the precise parameters of

the government’s accounting obligation, it held that Interior could, at least for certain
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smaller transactions, use statistical sampling and match only a “‘sample of transactions
to their supporting documentation.” Id. at 1077-78.

4. Ancillary Proceedings and Assignment of a New District
Judge

The litigation from 2003 through 2006 included a number of ancillary disputes.
This Court twice reversed district court orders requiring disconnection of Interior’s
computer systems from the Internet, ostensibly to preserve Indian trust data. Cobell
v. Norton, 391 F.3d 251, 253-54 (D.C. Cir. 2004); Cobell v. Kempthorne, 455 F.3d
301, 302 (D.C. Cir. 2006). This Court likewise twice removed subsidiary judicial
officers appointed by the district court to supervise the accounting process, for
playing “an investigative, quasi-inquisitorial, quasi-prosecutorial role that is unknown
to our adversarial legal system.” Cobell,334 F.3d at 1142; see In re Kempthorne, 449
F.3d 1265 (D.C. Cir. 2006); In re Brooks, 383 F.3d 1036 (D.C. Cir. 2004). This
Court ultimately ordered the case assigned to a new district court judge. Cobell, 455
F.3d at 331-35. In doing so, this Court “close[d] with a warning to the parties,”
noting that five years after the first decision by this Court, “no remedy [was] in sight,”
and the parties should “work with the new judge to resolve this case expeditiously

and fairly.” Id. at 335-36.
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C.  The Impossibility and Restitution Rulings
1. The Impossibility Ruling

In October 2007, the district court held a ten-day trial to assess Interior’s
progress. The district court found that there were “substantial improvements in the
administration of the trust.” Cobell, 532 F. Supp. 2d at 86.

Discovery and ongoing auditing also revealed that at least some claimed
problems with the trust had been exaggerated. For example, a 2004 project conducted
by various accounting firms showed that assumptions that “records would be missing,
erroneous, and in disarray” were “overblown,” and that there were “far fewer errors
and missing records than [they] had expected to discover.” Id. at 60. Indeed, Interior
reconciled post-1985 transactions of $100,000 or more, representing about $483
million in throughput, and found a net overpayment of disbursements of $11,876 and
a net underpayment of credits of $11,208. GA9. Likewise, Interior reconciled a
sample of 4,500 smaller value transactions, and found a net overpayment of $512.
Ibid. These studies also confirmed, however, that reconciling individual account
transactions would be even more costly than previously anticipated. See Cobell, 532
F. Supp. 2d at 50, 58, 60. They “revealed that reconciling a single transaction costs

between $3,000-$3,500,” even for small transactions. /d. at 58.
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Looking ahead, the district court noted that “nineteen published opinions in this
case have yielded no definitive, undisturbed ruling on the core question that looms
over this dispute, which is: What is the scope or nature of the accounting that is
required by the 1994 Act?” Id. at 42. The court noted the continuing challenges in
establishing a feasible means of conducting an historical accounting, observing that
the “[o]riginal cost and time estimates were off by several multiples,” and that
Congress had not appropriated the funds needed. Id. at 58.

The district court concluded on this basis that the accounting was “impossible.”
Id. at 103. This was not “because of missing records.” Id. at 103 n.21. Rather, the
court explained, “the tension between the expense of an adequate accounting” and
Congress’s willingness to provide funds was determinative. /bid.

2. The Restitution Ruling

In June 2008, the district court conducted another ten-day trial to explore other
options. Cobell v. Kempthorne, 569 F. Supp. 2d 223, 225 (D.D.C. 2008). The court
noted the tension between its “broad equitable authority * * * to fashion appropriate
remedies” (citing Cobell, 240 F.3d at 1108-10), and “limits on federal courts * * * in
suits against the government, including sovereign immunity and separation of
powers.” Id. at 225 (citing Cobell, 392 F.3d at 473). It highlighted many of the

“benefits” achieved by the litigation, including improvements to the Indian trust
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system and development of a repository of trust records. Id. at 253. Ultimately, the
court awarded $455.6 million in “restitution” to the class, based on a statistically
possible but unproven difference between aggregate receipts and disbursements since
the IIM accounts were first created in 1887. Id. at 225-27, 236-39, 252. The court
stressed that there was “essentially no direct evidence of funds in the government’s
coffers that belonged in plaintiffs’ accounts,” and that ““an accounting claim raised
121 years into the trust would ordinarily be prejudicially late.” Id. at 238, 250.
This Court again vacated the district court’s order. Cobell, 573 F.3d at 809.
This Court held that the district court could not award what were essentially monetary
damages to compensate for asserted accounting shortfalls. This Court held that the
scope and method of the accounting remained a question for the district court, and
clarified that the nature of the task must be molded to the case and “adjusted in
equity.” Id. at 813. “[T]he ideal concept of a complete historical accounting” may
be “impossible,” this Court explained, id. at 814, but Interior should conduct
whatever accounting was possible given “the resources it receives, or expects to
receive, from Congress.” Id. at 811. Thus, statistical sampling could be used for
verifying transactions of all sizes, id. at 814, and, in crafting any further orders, the
district court was to consider “whether the cost to account will exceed the amount

recovered by class beneficiaries.” Ibid.
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III. The Parties’ Settlement

In July 2009, following this Court’s tenth published decision in the matter, with
no end to the litigation in sight and mindful of this Court’s admonition that they work
together “to resolve this case expeditiously and fairly,” Cobell, 455 F.3d at 336, the
parties renewed settlement discussions. After five months, the parties announced a
tentative settlement. The settlement was expressly contingent on Congressional
legislation authorizing the parties’ agreement. A544 (SA § B.1).

The settlement requires government funding in excess of $3.4 billion. Pursuant
to the settlement, the government committed $1.9 billion to purchase and consolidate
fractionated land interests. A564-67 (SAqF); CRA § 101(e). In addition, the further
sum of $1.512 billion is to be paid into an “Accounting/Trust Administration Fund,”
and is to be used to settle two kinds of claims, corresponding to two overlapping
plaintiff classes. A535 (SA § A.1) (providing $1.412 billion); CRA § 101(a)(9), (§)
(adding $100 million). The settlement provides for the filing of an amended
complaint setting out both of those classes. A544-45 (SA 9 B.3), A589-616 (SA
Exhibit B).

The “Historical Accounting Class” (HAC) consists of those “who had an I[IM
Account open during any period between October 25, 1994 and the Record Date

[September 30, 2009], which IIM Account had at least one cash transaction credited
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to it.” AS539 (SA 4 A.16). In lieu of receiving an historical accounting, each of the
estimated 360,000 members of the class receives instead a $1,000 payment. A556
(SA 9 E.3.a). Asaclass certified under Federal Rule of Civil Procedure 23(b)(1)(A)
and (b)(2), no opt-out is available. A548 (SA 9 C.2.a).

The “Trust Administration Class” (TAC) consists of individuals who held I[IM
Accounts at any time between 1985 and the present, as well as individual Indians
who, as of the Record Date, had an ownership interest in restricted or trust land.
A543 (SA 9 A.35); see also A537-39 (SA 9 A.14), A540-41 (SA 9 A.21). All
members of the HAC also meet the definition of TAC class membership. Unlike the
Historical Accounting Class, the Trust Administration Class is an opt-out class;
members of the TAC could opt out within 90 days of the class notice. A548 (SA
q C.2.b), A626 (Modification of SA, 4 8). Those who did not opt out receive a base
payment of at least $500, plus a pro rata share of the class funds based upon “the
average of the ten * * * highest revenue generating years in each individual Indian’s
IIM Account.” A557-59 (SA 9 E.4.b). Congress created a separate fund of $100
million to increase the minimum payments made to around $850. CRA § 101(j).

The settlement provides for a broad but limited release of claims. Claims for
payment of account balances in existing accounts, claims for breaches committed
after the record date, and claims for future trust reform are not released. A573-74

(SA 94 1.3). Under the settlement, historical accounting claims are released. A572-73
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(SA 9 L.1). Thus, class members who do not opt out of the TAC to pursue individual
damages actions accept the balance in the last 2009 account statement. A575-76 (SA
9 1.8). Persons opting out of the TAC remain free to pursue individual damages
claims for alleged lands or funds mismanagement. A575 (SA 4 1.7). In pursuing such
actions, claimants remain “entitled to all methods of proof, applicable evidentiary
presumptions and inferences (if any), and means of discovery available in any court
of competent jurisdiction.” Ibid. This includes, “without limitation,” the right to an
“accounting in aid of the jurisdiction of a court to render judgment.” Ibid.

IV. Congressional Authorization of the Settlement

In December 2009, the President announced the parties’ settlement agreement.
Months of debate in the House and Senate followed. In December 2010, the
President signed into law the Claims Resolution Act of 2010, Pub. L. No. 111-291,
124 Stat. 3064.

The Act provides that the agreed-upon settlement of this case “is authorized,
ratified, and confirmed,” CRA § 101(c)(1). The Act also appropriates funds
necessary to implement the settlement, id. § 101(e), (j); amends the district court’s
jurisdiction to permit the matter to proceed, id. § 101(d); provides that
“[n]Jotwithstanding the requirements of the Federal Rules of Civil Procedure,” the

court “may certify the Trust Administration Class” and the TAC shall thereafter “be
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treated as a class certified under Rule 23(b)(3),” id. § 101(d)(2)(A); and makes

settlement payments tax-free, id. § 101(f).

V.  The District Court’s Approval of the Settlement and Entry of Final
Judgment

On December 21, 2010, the district court granted preliminary approval of the
parties’ settlement. A647. Pursuant to the terms of the agreement, the court ordered
an expansive program of class notice and invited objections to the settlement,
allowing objections through April 20, 2011. A649.

A.  Class Notice

The parties retained a preeminent notice expert with experience managing 600
large class action settlements. Along with a claims administrator, the parties designed
a program that provided notice through multiple channels to reach the hundreds of
thousands of potential class members. Notice included:

o A direct mailing describing the settlement to all 337,000 potential class
members with a known address, GA53 (Keough Decl. 4 9);

° An extensive web presence at www.indiantrust.com, which was
launched immediately after the settlement was announced in 2009 and
received a total 0£302,436 visits (from 206,517 unique visitors) through
May 11, 2011, GA54-55 (Keough Decl. 9 11-13);

o A toll-free number established at the same time, which provided
recorded information, allowed people to register for the settlement, and
later hosted a live call center during the notice period that fielded
182,878 calls, GA55-56 (Keough Decl. 9 14-16);

16
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° A video summarizing the settlement, which was translated into nine
languages, and was distributed online and through 8,000 DVD copies,
GA47 (Kinsella Decl. 9 73), GA50-51 (Keough Decl. § 4);

° Advertisements of the toll-free number, website, and an address to
request packets in English, Spanish, or Navajo, which yielded 51,748
requests, GA52-53 (Keough Decl. § 7, 10); and

° Additional paid media advertisements, including in Native American
publications and broadcasts on Native American stations, often in
Native American languages, GA26-30, 31-38, 47-48 (Kinsella Decl.
19 14-24, 27-47, 74).

Additionally, the parties worked to distribute information with partners,
including Bureau of Indian Affairs agencies, schools, nursing homes, non-profits,
religious organizations, tribal colleges, tribal courts, and Indian Health Service
facilities. GAS56-58 (Keough Decl. § 18-22). Media coverage of the settlement,
including remarks by the President, the Secretary of the Interior, Members of
Congress, the lead plaintiffs, and class counsel further publicized the agreement.

B. Objections

Out of more than 500,000 class members, there were 92 objections from
individuals and groups. GA134 (Transcript of Fairness Hearing and Oral Ruling
(“Tr.”)237). The appellant here, Kimberly Craven, is an IIM account holder who did

not opt out of the TAC but filed a timely objection.
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C. Fairness Hearing and Final Approval

On June 20, 2011, the district court held a fairness hearing. The court heard
arguments from the parties, GA110-27 (Tr. 141-209), and also allowed any objector
who wished to be heard to present arguments against the settlement. GA83-109 (Tr.
33-137).

The court then rendered an oral ruling so that “those who have traveled so far”
could “hear the ruling of the court and understand” what the court had decided “and
why.” GA127 (Tr. 209). The court described the history of the “major litigation
warfare * * * to reach this stage.” GA128 (Tr.212). Following the tenth decision by
this Court, the district court explained, “[t]he parties were trying to find out where to
go next.” GA128 (Tr. 213). They faced additional “years of litigation,” and under
“the law * * * developed by our Circuit,” the plaintiffs had “rather dubious chances
of ultimate success.” GA128-29 (Tr. 213-14).

In considering whether the settlement was fair, adequate, and reasonable, the
court focused on what relief the plaintiffs could have expected had they continued
with the litigation. Considering “the strength of the plaintiffs’ case,” GA134 (Tr.
235), the court concluded that “a better result” was not likely. GA130, 134 (Tr. 218,
235). Moreover, the court explained, even if “there had been eventually an

accounting ordered” at all, it likely would have been “some type of generic
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accounting,” which would have been of limited utility. GA 129-30 (Tr.217-18). The
court found that the settlement, by contrast, provides ample and immediate benefits,
and if the case continued, there could be “interminable litigation” easily stretching
“another 15 years.” GA134 (Tr.236). And even once some form of accounting were
complete, to obtain any monetary relief, “each individual plaintiff would have to sue
in the Court of [Federal] Claims,” where, the court stressed, success would be
“difficult.” GA130, 134 (Tr.218,237). The courtalso observed that unlike a typical
class settlement, this was the product of “a true arm’s-length hard-fought battle” and
followed years of litigation and extensive discovery. GA134 (Tr. 237). The court
stated that it “cannot conclude in the final balance” that the settlement “is anything
but fair.” GA130 (Tr. 218-19).

The district court specifically explained that any due process requirements were
satisfied. The court stated that it had “never seen * * * notice to the extent sent out
in this case.” GA131 (Tr. 224). Likewise, the court observed, “I don’t know how
anyone can say there was not adequate representation.” GA132 (Tr. 226).

Next, the court explained that the Historical Accounting Class was properly
certified and that the $1,000 per-member payment was a permissible settlement. The
court reasoned that each class member had the same legal claim to an historical
accounting. GA132 (Tr. 227). The court held that settling the accounting claim was

thus proper for a class certified under Rule 23(b)(1)(A) or (b)(2). If there had been
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“thousands of individual actions,” the court explained, each such matter could have
established separate standards for an historical accounting, which would have been
unworkable. GA133 (Tr. 231). “[Y]ou have to be able to settle” the case, “and the
only way to settle is through money if you don’t get [an] injunction.” GA132 (Tr.
229). In response to objections that “awards should be individualized,” the court
explained that this argument incorrectly “conflate[s] the historical accounting class
with the trust administration class.” GA133 (Tr. 231-32). The $1,000 payment to
members of the historical accounting class is “not damages” but is simply
“consideration[]” paid by the government “for being released” from its unspecified
accounting obligation. GA133 (Tr. 231).

Turning to the Trust Administration Class, the court explained that under the
Claims Resolution Act, the certification of this class is not governed by Rule 23.
Rather, Due Process is the only limit on the court’s power to certify the class.
GA132-33 (Tr. 229-30). The court found Due Process satisfied, emphasizing the
“extensive and extraordinary notice” and class members’ robust opt-out rights.
GA133 (Tr. 230, 233).

On July 27, 2011, the district court issued a written order approving the
settlement, echoing its oral ruling. A784-96. On August 4, 2011, the court entered

final judgment. A837.
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SUMMARY OF ARGUMENT

The parties to this long-running and contentious litigation asked the district
court to approve a Congressionally-ratified settlement agreement, which brings this
controversy to a close and provides nearly $3.5 billion for Indian trust beneficiaries.
After conducting a hearing and entertaining objections, the district court approved the
agreement, finding that it was fair, adequate, and reasonable. The district court’s
judgment reflects no abuse of discretion, and should be upheld.

The settlement resolves a long and hard-fought dispute, and was entered into
at arm’s length. The settlement provides for a payment of $1,000 to each of the
estimated 360,000 members of the Historical Accounting Class, for a total
disbursement of approximately $360 million. The settlement also dedicates an
unprecedented sum — approximately $1 billion — to pay for potential trust
administration claims. And the settlement further commits another $1.9 billion for
the acquisition and consolidation of fractionated land interests, a step that all agree
is essential to rational trust reform. The settlement is generous in relation to the
strength of plaintiffs’ case, allowed members of the Trust Administration Class to opt
out if they so chose, and is overwhelmingly in the public interest.

Nor is this a run-of-the-mill settlement. The settlement agreement here was

extraordinary in that it was expressly contingent on Congressional legislation.
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Congress enacted the requisite statutory provisions, and, in so doing, appropriated
billions of dollars to fund the settlement and amended the district court’s jurisdiction
to enable the court to proceed. Under the circumstances, the district court properly
exercised its discretion in approving a settlement that Congress explicitly “authorized,
ratified and confirmed.” CRA §101(c). This conclusion holds all the more true in
light of Congress’ preeminent role in Indian trust matters, and its specific role as
settlor of the IIM trusts underlying this case.

Craven’s arguments to the contrary are meritless. Craven seeks to preempt the
fairness inquiry, urging that it is “the law of the case” that this settlement is unfair.
She relies on this Court’s 2009 decision vacating the district court’s holding that an
historical accounting is impossible and its order that the government pay “restitution.”
But the question here is whether the parties’ agreed-upon settlement, authorized and
ratified by Congress, is fair. That question could not have been and was not before
this Court in its 2009 ruling, which was issued prior to the existence of any
settlement.

In focusing on the settlement’s payment of $1,000 to each member of the
Historical Accounting Class, Craven’s position misapprehends what the $1,000
payments represent. The settlement’s per capita payment of $1,000 to each member
of the Historical Accounting Class is a substitute for an historical accounting,

pursuant to a Congressionally-authorized settlement that extinguishes altogether any

22



USCA Case #11-5205 Document #1348240  Filed: 12/16/2011  Page 40 of 90

obligation to furnish such an accounting. The payment is not intended as
compensatory damages for any individual harm. Craven is wrong to argue that, as a
matter of law, plaintiffs cannot release claimed rights to an historical accounting —
i.e., asserted rights to information regarding IIM transactions — in exchange for a
uniform monetary payment. The essence of settlement is compromise, and a per
capita payment of $1,000 to each member of the Historical Accounting Class
embodies a reasonable and permissible means of solving what had become, after
years of litigation, an essentially intractable problem.

Craven is also mistaken in maintaining that the distribution scheme with
respect to the Trust Administration Class is unreasonable. Under the settlement,
every Trust Administration Class member who did not opt out of the class will
receive a baseline amount of approximately $850, and this amount will then be
adjusted upwards, based on the highest ten years of receipts in a class member’s [IM
account(s), from 1985 to 2009. The settlement thus offers fair payments on potential
trust administration claims to hundreds of thousands of individual Indians, without
requiring any of them to incur the considerable risks and expense of prosecuting those
claims. And the opt-out provision serves as a safety valve that allowed any class
member to reserve the ability to pursue whatever trust mismanagement claims the

person may have had, outside of the parties’ Congressionally-authorized settlement.
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Craven inaptly seeks to question the certification of the Trust Administration
Class. In the Claims Resolution Act, Congress expressly exempted the Trust
Administration Class from the certification requirements of Rule 23. The only
limitation on the district court’s discretion to certify the class — Due Process — was
fully satisfied. Class members received exceptional notice of the matter through
multiple channels. They were afforded ample opportunity to object and be heard.
They had robust opt-out rights. And they were more than adequately represented by
the lead plaintiffs, who negotiated a large monetary award for unproven claims. The
court’s decision to certify the class amply passes constitutional muster.

Craven’s remaining contentions are baseless. It did not undermine the lead
plaintiffs’ adequacy of representation for them to request an incentive award; such
awards are commonly made at the end of long class action litigation, and Congress
expressly provided that the district court would have the discretion to grant such
awards here. Nor did the district court abuse its discretion in striking what was, in
essence, an untimely and improper sur-reply in support of Craven’s already-lodged
objections to the parties’ settlement agreement. The judgment of the district court

was proper in all respects, and should be affirmed.
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STANDARD OF REVIEW

“This court reviews the district court’s decision” to approve a class action
settlement “for abuse of discretion, which allows for reversal only if the district court
applied the wrong legal standard or relied on clearly erroneous findings of fact.” In
re Vitamins Antitrust Class Actions, 327 F.3d 1207, 1209 (D.C. Cir. 2003). An
objector “bears the burden” of “making a ‘clear showing’ that an abuse of discretion
has occurred.” Pigford v. Glickman, 206 F.3d 1212, 1217 (D.C. Cir. 2000).

ARGUMENT

I. The District Court Was Well Within Its Discretion to Approve the
Settlement Agreement.

A.  The Settlement Is Fair, Adequate, and Reasonable.

Although this Court has eschewed any particular formula for evaluating class
settlements, 1t has emphasized that district courts must consider whether the
settlement was “the product of collusion between the parties” and must “evaluate the
terms of the settlement in relation to the strength of the plaintiffs’ case.” Thomas v.
Albright, 139 F.3d 227, 231 (D.C. Cir. 1998). A settlement is not unreasonable
simply because class members receive less than they would have received had they
“prevailed after a trial.” Ibid. Nor is a settlement unfair because the interests of class

members may vary or some class members may benefit more from the settlement than
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others. See id. at 231-33. Rather, the court must consider “the interests of the class
as a whole.” Id. at 232.

The district court here found no hint of collusion. GA135 (Tr. 239). The
settlement was the result of “a true arm’s-length hard-fought battle” between the
parties. GA134 (Tr. 237); see also GA134 (Tr. 234). In addition, Congress, after
independently assessing the settlement, expressly authorized and ratified it (as
discussed in more detail below). Where, as here, a settlement is “reached in
arm’s-length negotiations between experienced, capable counsel after meaningful

29

discovery,” the courts apply “a presumption of fairness, reasonableness, and
adequacy.” McReynolds v. Richards-Cantave, 588 F.3d 790, 803 (2d Cir. 2009); In
re Pharm. Indus. Average Wholesale Price Litig., 588 F.3d 24, 32-33 (1st Cir. 2009).

The district court carefully considered the terms of the settlement in relation
to the strength of plaintiffs’ case. By the time of the parties’ agreement, it was clear
that, even if plaintiffs were to prevail in the underlying litigation, they would be
entitled, at most, to what the district court described as “some type of generic
accounting.” GA129 (Tr. 217). As this Court has stressed, however, the asserted
right to an accounting is not itself property. Cobell, 392 F.3d at 468. Rather, it is “a
purely instrumental right” — a piece of information consisting, in this case, of an

historical statement of account. [bid. And especially given the costs and

uncertainties involved, Congress could have simply repealed any historical
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accounting obligation altogether. See ibid.; see also United States v. Jicarilla Apache
Nation, 131 S. Ct. 2313, 2329 n.9 (2011). Further, even as it stood, any accounting
was likely to be of limited utility. The precise nature and scope of any historical
accounting obligation remains largely unresolved to this day, even after years of
litigation. See Cobell, 573 F.3d at 813. And, as this Court has held, any eventual
accounting would be controlled by Congress’s willingness to fund the project, would
employ substantial statistical sampling, and would as a practical matter be constrained
by other parameters as well. Id. at 811, 814.

It 1s likewise entirely unproven, after years of litigation, that whatever
historical statements of account may ultimately have been required, would have
revealed any significant errors in the overall handling of IIM accounts, much less any
errors at all with respect to any particular account. To the contrary, the record
indicates that variances, if any, were small. See, e.g., Cobell, 532 F. Supp. 2d at 60;
GAO9.

And, significantly, the district court would have had no authority in the
ongoing litigation to award any monetary relief. As the district court found, were
any class members to seek monetary relief, they would have had to bring new
litigation, which would likely take years to resolve, with highly uncertain prospects
of recovery, even assuming applicable statutes of limitations and other obstacles

could be overcome. GA130, 134 (Tr. 218, 237).
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Against this backdrop, the settlement is generous. It releases any obligation
to furnish historical statements of account, but also provides each Historical
Accounting Class member with $1,000 (tax-free and without prejudice to public
assistance programs). This compromise is especially fair and reasonable, given that:
the aggregate costs of undertaking and completing any requisite historical accounting
task may have proved exorbitant; provision of historical statements of account would
not necessarily have revealed any significant discrepancies; and continuing district
court litigation could not and would not have resulted in any monetary recovery at all.
There are an estimated 360,000 members in the Historical Accounting Class, so the
$1,000 payments amount in the aggregate to $360 million.

Moreover, by definition, every person in the Historical Accounting Class is
also a member of the Trust Administration Class. Under the settlement, TAC
members are entitled to additional, individually determined payments, tied in part to
factors such as the size and degree of transaction activity in a person’s IIM accounts.
See A557-59 (SA 4 E.4.b). The latter payments alone are expected to come to a total
of approximately $1 billion.

The Trust Administration Class also features a full and robust opt-out right.
Thus, any class member dissatisfied with the proposed settlement terms could pursue
an independent monetary claim for funds or lands mismanagement by opting out of

the TAC, thereby preserving whatever trust mismanagement claims he or she may
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have possessed under existing law. Those individuals who opted out of the TAC
remain “entitled to all methods of proof, applicable evidentiary presumptions and
inferences (if any), and means of discovery available in any court of competent
jurisdiction.” AS575 (SA 9 1.7). This includes, “without limitation,” the right to an
“accounting in aid of the jurisdiction of a court to render judgment.”' Ibid. Thus, in
no way does the settlement “preclude absent class members from bringing their own
individual lawsuits for monetary damages.” In re Veneman, 309 F.3d 789, 795 (D.C.
Cir. 2002).

And, of special note, although Historical Accounting Class members waive
whatever rights they may have had with respect to the receipt of historical statements
of account, the settlement waives no prospective accounting rights at all. See A573-
74 (SA 9 1.3). With respect to any substantive claims for funds or lands
mismanagement, the settlement likewise imposes no mandatory waiver of any rights
of any kind, whether prospective or retrospective in nature. See ibid.

In approving the settlement, the district court properly considered not only its

cumulative terms and benefits to the class, but also the stage of litigation, the reaction

' See Klamath & Modoc Tribes v. United States, 174 Ct. Cl. 483, 491 (1966); see,
e.g., Yankton Sioux Tribe v. United States, 84 Fed. Cl. 225,235 (2008); Doe v. United
States, 61 Fed. Cl. 453, 457-58 (2004); see also E. Shawnee Tribe of Okla. v. United
States, 582 F.3d 1306, 1308 (Fed. Cir. 2009), vacated on other grounds, 131 S. Ct.
2872 (2011).
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ofthe class, and the public interest underlying the settlement. See Adv. Comm. Notes
on Fed. R. Civ. P. 23,28 U.S.C. App. at 160; McReynolds v. Richards-Cantave, 588
F.3d 790, 804 (2d Cir. 2009); Moulton v. U.S. Steel Corp., 581 F.3d 344, 349 (6th
Cir. 2009); In re Pet Food Prods. Liab. Litig., 629 F.3d 333, 350 (3d Cir. 2010).
After 15 years of discovery and fact finding, the parties and the district court
had an unusually well-developed understanding of the case. They also had the benefit
of several opinions by this Court. Thus, the settlement was crafted, and approved,
with full awareness of the record and the risks and uncertainties of further litigation.
The reaction of the class was decidedly favorable. Following the parties’
extensive notice effort, the court received only 92 objections out of a cumulative pool
of approximately 500,000 persons. To put this in perspective, a settlement can be fair
even if “a significant portion of the class” objects. Thomas, 139 F.3d at 232 (15%);
see, e.g., Cotton v. Hinton, 559 F.2d 1326, 1332-33 (5th Cir. 1977) (50%); Bryan v.
PPG Indus., Inc., 494 F.2d 799, 803 (3d Cir. 1974) (20%); Grant v. Bethlehem Steel
Corp., 823 F.2d 20, 23 (2d Cir.1987) (36%). Here, the objection rate was 0.18%.
The fact that “only a small number of objections are received” is not dispositive, but

it may be “indicative of the adequacy of the settlement.” 4 Newberg on Class Actions

§ 11.41 (4th ed. 2002) 2

> Contrary to Craven’s contention (Br. 49), it was not “legal error” for the district
(continued...)
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The settlement is also overwhelmingly supported by the public interest. The
government agreed to establish a fund of $1.9 billion to acquire and consolidate
fractionated land interests, thus substantially facilitating substantive trust reform and
further aiding trust beneficiaries. See A564-67 (SAF); CRA § 101(e).” Further, the
settlement also provides tens of millions of dollars in funding for scholarships for
Native Americans, to help enhance educational opportunities in under-served
communities. See A567-71 (SA 9 G). Finally, the settlement relieves the
government, the courts and the taxpayers of the burden of continuing with what Judge
Lamberth described as “one of the most complicated and difficult cases ever to be
litigated in” the District of Columbia. GA17; see Mayfield v. Barr, 985 F.2d 1090,
1092 (D.C. Cir. 1993) (noting the strong policy of “encouraging settlements,
particularly in class actions, which are often complex, drawn out proceedings

demanding a large share of finite judicial resources”). Especially considering the

*(...continued)

court to consider this fact, among many other factors, in evaluating the settlement.
As the above-cited cases demonstrate, it 1S not uncommon for a court to take into
account the reaction of the class in determining whether to approve a class action
settlement. See GA134-35 (Tr. 237-38) (district court listing class reaction as one of
the factors underlying the fairness determination).

3 A tract identified in Hodel v. Irving, 481 U.S. 704 (1987), illustrates the
complexities and costs of administering fractionated lands: Tract 1305 consists of 40
acres, has 439 owners, and produces $1,080 annually. The Bureau of Indian Affairs
estimated annual administrative costs of handling this tract at $17,560. Id. at 713.
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matter in its full context, the district court plainly committed no abuse of discretion
in upholding the historic settlement of this long-running case, a settlement expressly
authorized and ratified by Congress.

B. Congress Expressly Authorized, Ratified and Confirmed the
Settlement.

“The benefits” that a class may gain from “the establishment of a grand-scale
compensation scheme” is “a matter fit for legislative consideration.” Amchem Prods.,
Inc. v. Windsor, 521 U.S. 529, 622 (1997). Working within the framework of the
pending litigation, the Claims Resolution of 2010 Act expressly provides that the
agreed-upon settlement of this case “is authorized, ratified, and confirmed.” CRA
§ 101(c)(1). Among other detailed provisions pertaining to this matter, the Act also
appropriates funds necessary to implement the settlement, id. § 101(e), (j); amends
the district court’s jurisdiction to allow the matter to proceed, id. § 101(d)(1); and
provides that “[n]otwithstanding the requirements of the Federal Rules of Civil
Procedure,” the court “may certify the Trust Administration Class,” id.
§ 101(d)(2)(A).

Congress’ explicit authorization and ratification of th