IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et 4., )
on their own behaf and on behalf of
all persons similarly situated,
Plaintiffs,
VS. Case N0.96CV 1285 (RCL)

GALE NORTON, Secretary of
the Interior, et a.,

Defendants.
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PLAINTIFFS NOTICE OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF MOTION
TO REQUIRE DEFENDANTSTO GIVE THEIR BENEFICIARIESNOTICE OF
DEFENDANTS CONTINUING INABILITY OR REFUSAL TO DISCHARGE THEIR
FIDUCIARY DUTIES

On October 27, 2004, plaintiffs filed with this Court their Motion to Require Defendants
to Give Their Beneficiaries Notice of Defendants' Continuing Inability or Refusal to Discharge
Their Fiduciary Duties (“Motion”). Attached hereto as Plaintiffs’ Exhibit 1 is an Affidavit of
Deborah Lewis, dated December 2, 2004 (“Lewis Affidavit”), that confirms the continuing
malfeasance of the trustee-delegates and their managers and counseal with respect to their
gpoliation of electronic and hard copy trust records, their coverup of such unlawful and
contemptible conduct, and the consequences related thereto, including the waste and ruin of
Individual Indian Trust (“ Trust”) assets through their intentional undervaluation of Navajo rights-
of-way and their refusal to protect the assets of Navagjo trust beneficiaries from gross exploitation

by commercial trespassers.

Ms. Lewisis an appraiser in the Office of the Special Trustee, Office of Appraisal Services,
Southwest Regional Office, Albuquerque, New Mexico, and a member of the Navajo Nation. See
Lewis Affidavit 111 1-2. Prior to filing this Notice, plaintiffs explicitly notified defense counsel
by facsimile that they are invoking the protection of the May 21, 1999 Anti-Retaliation order to
protect Ms. Lewis from retaliation and threats of retaliation by defendants and their managers,
agents, and counsal. See Plaintiffs' Exhibit 2 (letter dated December 2, 2004 from Dennis M.
Gingold to Sandra P. Spooner).



The Motion states in pertinent part:

The United States government is presently in breach of its fiduciary responsibilities
and will remain so until areceiver isappointed. In the interim, the trustee-delegates

must be ordered to take all steps necessary to mitigate the harm they are causing in

Indian Country by their dissemination of false and inaccurate information. One such

step isto tell thetruth to the beneficiary class.?

In their Reply re. Motion to Require Defendants to Give Their Beneficiaries Notice of
Defendants’ Continuing Inability or Refusal to Discharge Their Fiduciary Duties, dated
November 22, 2004 (*Reply”), plaintiffs underscored the importance of candid disclosure to the
Cobell class:

[P]laintiffs would have no objection to such notice [language proposed by Norton] so long

as defendants a so furnish to the class an accurate and compl ete catal ogue of the bad faith

in which they and their counsel have engaged in this litigation to ensure that their
malfeasance is explained candidly and truthfully to the class.®

And, further, plaintiffs explained that the class must be furnished —for the first timein the
sordid history of defendants’ corrupt management of the Trust — sufficient information so that they
have the tools to begin to protect themselves from the continuing harm they have suffered, and
continue to suffer, where, as here, remedies fashioned by this Court are defied openly by
unprincipled trustee-delegates and their unethical counsel. It isindisputable that such remedies
have been ineffective.

The Lewis Affidavit provides powerful evidence that no branch of government has been
willing to make the tough decisions and take the action necessary to shield the Cobell class from
on-going abuse and protect Trust assets from further waste and ruin on Norton’s watch. Therefore,
it isimperative that this Court — sitting as a chancellor in equity — ensures that trust beneficiaries
are able to protect themselves from the systemic, institutional failures of the government as trustee.
The facts attested to in the Lewis Affidavit fully support plaintiffs’ request as set forth explicitly in

the Reply:

2Motion at 6 (emphasis added).
3Reply at 11.



[ D]efendants should furnish to the class notice of the names of each of the individual

contemnors so members of the class can decide for themselves whether or when to

bring persona claims against each of them for the harm each member of the class has

been forced to endure as aresult of their deplorable bad faith.

Such information will enable class members to do that which the trustee-delegates will not
do: eliminate trespassers through eviction and by any other means that is lawful —including
without limitation the removal of pipelines, utility lines, and signboards; the closure of easements
and rights-of-way; the shut-down of oil and gas production, refining, and processing, and the
removal of ranchers and their livestock — whether such trespassers are oil and gas companies, sign
board companies, ranchers, utilities, timber companies, and coal companies. Sinceit is clear that
the government will not discharge its duties as Trustee, let the individual Indian trust beneficiaries
take these mattersinto their own hands.

Self-help can be an effective remedy in the West for rustlers, trespassers and other
intruders, something that Bert Edwards, the Executive Director of the Office of Historical
Accounting, himsdlf, has endorsed.> Although Mr. Edwards remedy of choice may be extreme,

there are appropriate options available to members of the class, options that include actions at law

4ld. at 12 (footnote omitted).

°Edwards admitted in his December 18, 2002 deposition testimony that he does not know how
to account for oil stolen out of storage tanks on Trust land and recommended Western-styled
justice as the remedy:

Q. Do you believe that the trustee has an obligation to try and quantify the amount of fraud
if infact it exists?

A. Ifitisfeasbleto do so. You vegot to remember, you don’t know what you don’t
know. I'vetaked to individual Indiansin meetings and they said: Well, you know, atruck
came up in the middle of the night and took half the oil out of the storage tank and whatever.
And | don’t know how to dea with that kind of an ad hoc story. First of all, you own the
land. Why didn’t you shoot the guy who was stealing from your tank or something
likethat? These arejust all kinds of issues that come up with these ad hoc stories.

Plaintiffs Motion for Order to Show Cause Why Interior Defendants and Bert T. Edwards,
Executive Director-Office of Historical Trust Accounting, Should Not Be Held in Civil and
Criminal Contempt for Lying Under Oath Regarding the Nature and Scope of the Historical
Accounting, dated February 26, 2003, Exhibit 1 at 366:15-367:3 (emphasis added).



against Justice Department and Interior Department officials and companies and their officials,
past and present, who are responsible, individually and collectively, for this mess, including
without limitation actions filed under the federa Racketeering Influenced and Corrupt
Organizations Act, 18 U.S.C. 8§ 1961 et seg. (“RICQO”) and various and sundry damages actionsin
the United States District Court and the U.S. Court of Claims.

Plaintiffs repeatedly have stated that the unprincipled trustee-delegates and their unethical
counsal have not, and never will, discharge the trust duties that they owe to more than 500,000
individual Indian trust beneficiaries until and unless officials who engage, or have engaged, in
such bad faith and malfeasance understand that they will be held accountable for their misconduct
and the on-going, breaches of trust. In that regard, Ms. Lewis provides devastating evidence on
this point:

. Anson Baker, chief appraiser at Navagjo, knowingly and willfully destroyed critical

electronic and hard copy trust records in violation of law and this Court’s orders.®

. Baker knowingly and willfully undervalued and thereby wasted assets of Navajo
trust beneficiaries for the benefit of oil and gas companies.’

. Interior officials knowingly allowed Navajo Trust lands to be exploited by
trespassers and thereby wasted the assets of Navajo trust beneficiaries for the
benefit of commercial entities.®

. Baker committed perjury in his March 31, 2004 deposition testimony.®

. Justice Department and Solicitor’ s Office lawyers aided and abetted the perjury
committed by Baker because they knew, or should have known, that Baker was

°See Lewis Affidavit 1114, 16, 22-25, 39, 41, 43-47, 49-50.
Id. 19 51, 59-60, 65-66, 69-71, 74-76, 78, 80, 82.

8d. 11 30-33.

°Id. 1190-93.



lying under oath.*°

. Defendants and their counsel concealed from this Court the malfeasance of Baker
with respect to Navajo Trust assets and instead, in bad faith, scandalously attacked
the integrity of the Special Master for hisfindings detailed in the Site Visit Report
of the Special Master to the Office of Appraisal Servicesin Gallup, New Mexico
and the Bureau of Indian Affairs Navajo Realty Office in Window Rock, Arizona,
dated August 20, 2003) (“Navao Report”), that Ms. Lewis has confirmed are fair
and accurate.™*

It is has been proven conclusively that individua Indian trust beneficiaries have endured
generations of unconscionable abuse. This Court has found that such abuse is a stain on this
government. What is not known to the trust beneficiaries are the identities of those who have aided
and abetted the trustee-delegates in their malfeasance, malfeasance that a Senate Committee has
been found to be pervasive and corrupt and that this Court has found to be contemptuous. Because
the judicial remedies that have been fashioned are modest, they have failed. And, the record
demonstrates that the abuse will continue until and unless remedial constraints are removed and
trust beneficiaries are provided sufficient information so that they can decide for themselves how
to proceed effectively against those who have harmed, and continue to harm, them. Until
meaningful accountability isimposed, it is clear that nothing will change.

For example, what ssimply illustrates the need for the trustee-del egates to provide such
information in the Notice plaintiffs have requested is the disturbing behavior of Solicitor’s Office
attorney Larry Jensen and the irresponsible conduct of former Department of Justice attorney
AmaliaKesder. Asthis Court may note from Baker’s deposition testimony, Jensen, with an
alacrity unique to the government in these proceedings, immediately contacted Baker after the

Master had issued his damning Navg o Report in August 2003. Conspicuously, Jensen called

191d. 97, 99.
d. 9185, 88



Baker not because he was alarmed that the Master had documented the irreparable harm that Baker
had inflicted on Navajo trust beneficiaries. Nor was Jensen the least bit concerned about the
impact such harm would have on Navajo children, the elderly, or the infirm. Instead, Jensen called
Baker to make sure that he kept his mouth shut and, in that regard, Jensen volunteered to help him
secure private counsdl at taxpayer expense so that the nature and scope of his malfeasance would
remain covered-up and concealed from this Court and plaintiffs. Indeed, Jensen never asked
Baker a single question about the findings of the Master or the harm that Baker had done.*? Nor
did Jensen ask Lewis a single question about such matters notwithstanding her repeated requests
for assistance at Navgjo to overcome the spoliation done by Baker. Nor did he ask Lewis what
must be done to correct the problems she had discovered at Navajo.:

Jensen is the poster boy for the gold standard of deception and mismanagement practiced
by the trustee-delegates and their counsel; heis precisaly the sort of rogue government official who
should be identified to the class — one who has lurked in the shadows and who has aided
surreptitioudy the trustee-delegates in concealing the nature and scope of their on-going
misconduct — so that class members can decide what actions they must take to hold him
accountable for the consequences of his bad faith and the harm he has done to them.

AmaliaKesder, aformer Justice Department lawyer and current professor at Stanford Law
Schooal, is another such official who is responsible for the stain and the gold standard of
malfeasance that this Court had referenced with scorn in the Memorandum and Order dated
September 9, 2004.%* She was present when Baker admitted to the Master that he had destroyed
trust records. Y et she did nothing. She asked no questions of Baker.™> She asked no questions of

2See, e.g., Reply in Support of Motion to Compel Deposition Testimony of Anson Baker and
Request for Sanctions, dated May 19, 2004 (“Baker Reply”), at 10-12.

1BSee Lewis Affidavit 1 96.
141d. at 12 (“Interior sets the gold standard for mismanagement of a government agency.”).

PSee, e.g., Baker Reply at 10, n. 24.



Lewis.’* And, she filed no reports with this Court. She turned her back on the Navajo while
Baker’s malfeasance remained concealed. And, she knowingly allowed this malfeasance to be
covered-up while Navajo trust beneficiaries continued to suffer irreparable harm. Kessler too
should be identified to individua Indian trust beneficiaries so they can decide for themselves how
they want to proceed against her and her fellow contemnors.

Itis clear that the government knowingly has victimized 500,000 individua Indian trust
beneficiaries and has allowed their Trust assets to be plundered. Legidative staysthat are
uncongtitutional, judicial stays that ignore the merits, and orders that are violated with impunity
and without meaningful consequence exacerbate the adverse affects of undue delays that have
plagued these proceedings, and implicitly reinforce the deviant conduct of the trustee-delegates

and their counsd!.

16Sece Lewis Affidavit 9 96.



Of Counsd:

JOHN ECHOHAWK

Native American Rights Fund
1506 Broadway

Boulder, Colorado 80302
303-447-8760

December 2, 2004

Respectfully submitted,

/s Dennis Gingold

DENNIS M. GINGOLD
D.C. Bar No. 417748
P.O. Box 14464
Washington, D.C. 20044-4464
202 824-1448

/s Keith Harper

KEITH HARPER
D.C. Bar No. 451956

Native American Rights Fund

1712 N Street, N.W.

Washington, D.C. 20036-2976

202 785-4166

Attorneys for Plaintiffs



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing PLAINTIFFS' NOTICE OF SUPPLEMENTAL
AUTHORITY IN SUPPORT OF MOTION TO REQUIRE DEFENDANTS TO GIVE THEIR BENEFICIARIES
NOTICE OF DEFENDANTS' CONTINUING INABILITY OR REFUSAL TO DISCHARGE THEIR FIDUCIARY
DuTIES SEAL was served on the following viafacsmile, pursuant to agreement, on this day,
December 2, 2004.

Earl Old Person (Pro se)
Blackfeet Tribe

P.O. Box 850

Browning, MT 59417
406.338.7530 (fax)

/sl Geoffrey Rempel

Geoffrey M. Rempel
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acceptable to them and the amount that is routinely stated on allottee consent
forms.

89. Furthermore, Benally's and Gambrell’s descriptions of the BIA
Navajo Regional Office rights-of-way procedure also confirm that Navajo
allottees do not receive fair market value because BIA routinely accepts a
discounted market value that Baker and staff appraisers established in their
pipeline rights-of-way appraisal reports and appraisal reviews. In fact, as a
maitter of practice, BIA allows the oit and gas companies to obtain consents from
Navajo allottees for pipeline rights-of-way either without ever giving them a copy
of an appraisal or before an appraisal is ever presented to the allottees.

890. | noticed on www.indiantrust.com that Baker was going to be

deposed by the Cobell plaintiffs. On March 31, 2004, Baker was deposed. The

Transcript of Anson Baker (“Transcript”) was made available for public view on

the www.indiantrust.com website during the first week of April 2004.

91. | reviewed the deposition transcript of Anson Baker several times
and have serious issues and problems with the truthfulness and compieteness of
Baker's testimony, particularly his testimony reported on pages 83-85 and 153-
231 relating to the destruction of documents. What | found at the OST-OAS
Navajo Regional Office, and what Baker told me directly, conflicts with his
deposition testimony. Specifically, Baker told me that he intentionally destroyed
all the electronic and hard copy data so that no one would “mess with it." |
personally verified that the computer files contain no such information.

Moreover, there were no diskettes containing such information and the

-14
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information did net exist in the Navajo office. Therefore, for example, it is clear
that Baker's statements to the contrary, including his statement on page 83, line
22, are false.

g92.  On October 25, 2002, when Baker and | discussed the email | had
sent to him concernhing the absence of essential pipeline easement data at
Navajo, Baker never told that he had a diskette that contained all his “erased”
electronic files. Moreover, no such diskette was ever provided to me.

93. On Page 1085, Baker testified that “he left everything there”
meaning in the Navajo office, and referencing among other things the so-called
misplaced information (two memoranda). On Page 228, Baker's testimony is
false concerning “his notes” on easement data. In fact, to the extent he did not
destroy all the data, Baker must have taken whatever files he decided not to
destroy prior to my arrival at the OST-OAS Navajo Realty Office. As | stated
above, when | arrived at Navajo, there were no policies, directives, and
memoranda related to pipeline easement data in the office and no such
informaticn was included in the three-ring comp books. In addition, when |
reviewed and researched the rights-of-way appraisal reports and appraisal
reviews that remained in the appraisal office files, | found no such memoranda.
And, when | asked Baker about pipeline easement data on October 25, 2002, he
never mentioned the so-called memoranda that he testified to, memoranda that
would have been helpful to me and beneficial to the allottees - if they had really

existed.

-15
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94.  Moreover, Baker failed to inform me that he went to the BIA Navajo
Realty Office to lcok at easement documents. Baker failed to inform me that he
looked at tribal rates at the Navajo Realty Office and he never told me that he
made copies of easement documents, the same documents that he told me he
had destroyed. Baker also failed to inform me about pipeline easement data
related to non-indian, allotted, and tribal lands. Baker failed to inform me about
easement data notes that he says he took from the Realty files and placed in the
appraisal files, specifically, as to the name of the applicant, the year, and whether
the notes related to tribal, non-Indian, or allotted lands. And, | found no such

information notwithstanding my careful search of the Navajo office files.

XV. Legal and Ethical Duties

895. | understand that 1 am obligated to preserve trust records related to
the Cobell v. Norton case. As an appraiser, | am also obligated to adhere to the
Uniform Standards of Professional Appraisal Practice. The USPAP 2002
Preamble, provides in part: “The intent of these Standards is to promote and
maintain a high level of public trust in professional appraisal practice.”

96. | am also obligated to adhere to the ASFMRA Code of Ethics as a
member and an ARA, Article IX, which states, "It is unethical for a member of the
Society to operate or conduct business in violation of the local, state, or
provincial, or federal law(s) specifically applicable to practice of that business or
profession. [t is unethical for a member to counsel or assist a client or employer

in conduct that the member knows to be illegal or fraudulent.” (Ex. 23).

-16
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97. To this date - after repeated requests that | made for assistance,
after complaints filed by Gambrell, after admissions made by Baker to Balaran in
the presence of both a Justice Department lawyer and a Solicitor's Office lawyer,
after the Site Visit Report was made public, and after Baker's deposition — | have
never been asked a single question or received a single response to my
repeated expressions of concern from the Interior Department Solicitor's Office,
the Department of Justice, the Office of the Inspector General, or BIA Navajo
Regional Office senior managers and realty officer about the nature and scope of
Baker's intentional document destruction and the routine undervaluation of
allottee rights-of-way that | confirmed at Navajo.

98. On these matters, | have never been approached by any manager
in my chain of command, including Ross Swimmer, Special Trustee, Donna
Erwin, Principal Deputy Special Trustee, Douglas Lords, Deputy Special Trustee-
Field Operations, Ken Rossman (when he was in charge of appraisals), Gabriel
Sneezy, (when he was Acting Director of the Office of Appraisal Services), and
my immediate supervisor, Eldred Lesansee notwithstanding the concerns |
repeatedly had communicated concerning Baker’s document destruction and the
routine undervaluation of allottee rights-of-way.

99.  As such, | no longer can remain silent as others do at the Interior
Department and the Justice Department about the misconduct of Baker — and
others, including government lawyers, who helped him conceal this information
from the Court and the Cobell plaintiffs — who remains in a position of trust and

responsibility notwithstanding the harm he has inflicted on Navajo allottees for
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many years and notwithstanding his destruction of important electronic and hard
copy trust records, apparently done to cover-up the harm he has done to the
Navajo allottees.

100. Moreover, to my dismay, Baker was permitted by government
lawyers and senior Interior Department Officials to lie during his deposition taken
by the Cobell plaintiffs’ counsel on March 31, 2004. Baker continues in his role
as Regional Appraiser in Portland. 1 fear that he continues to act against the best
interests of trust beneficiaries in violation of 256 CFR 169, other regulations,

statutes, and the orders entered by the Court in Cobell v. Norton.

| declare under penalty of perjury that the forgoing is true and correct.

Executed on December 2, 2004,

.18



