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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et. al., )
on her own behalf and on behalf of )
all persons similarly situated, )

)
  Plaintiffs, )

)
) Civil Action   

v. ) Case No. 1:96CV01285
)      (RCL)
)

GALE NORTON, et al., )       
)       

Defendants. )
__________________________________________)

PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER AND FOR
PRELIMINARY INJUNCTION

I.  INTRODUCTION

Plaintiffs hereby move for a temporary restraining order (“TRO”) and request that this

Court enter a preliminary injunction (“Injunction”) to restrain Interior Secretary Gale Norton

(“Norton”), Assistant Secretary-Indian Affairs David Anderson (“Anderson”), and their managers

and counsel, from selling Individual Indian Trust (the “Trust”) land until such time as this Court is

satisfied that plaintiffs’ declared rights are protected fully, including without limitation their right

to an adequate accounting of all items of the Trust since its inception.  Further, plaintiffs request

that Norton and Anderson be enjoined from proceeding with any sale or liquidation of Trust assets

until this Court has approved all relevant communications with class members so that the Trust

beneficiaries are protected against all efforts of Norton and her counsel to further unduly influence

members of the class and further disseminate false or misleading statements concerning their rights

in this litigation.

By way of background, this matter is brought before this Court because Norton and

Anderson – without notice to plaintiffs’ counsel and without seeking authorization from this Court



1See Plaintiffs’ Exhibit 1 (caps in original) (“INVITATION FOR BIDS – SALE OF INDIAN
LANDS”) at 1.  This invitation is identified as “INVITATION NO. 69,” indicating that 68 auctions
or other sales of Trust land have been conducted without notice to this Court or plaintiffs’ counsel by
the BIA Anadarko Agency.  Id.  If similar such liquidations of the Trust corpus have occurred – or in
the event other BIA agency offices have sold Trust land – plaintiffs’ concern about the malfeasance
and bad faith of Norton and her senior managers and counsel in their management and administration
of the Trust is heightened considerably. Trust lands scheduled to be sold at auction on September 1,
2004 include allotments in Caddo County, Comanche County, Cotton County, Kiowa County, Tillman
County, and Grady County. Id. at 3-4.  Plaintiffs’ counsel have no idea how many beneficial interests
are implicated by such action.

2Defendants argue untenably to this Court and the United States Court of Appeals that the scope of their
trust duties is defined by what they choose to maintain on their grossly unreliable trust management
systems; that they have no fiduciary duty to account to Trust beneficiaries, or for Trust assets, that are
not recorded and maintained on Interior’s notorious Trust management systems.  Of course, trust law
does not permit a trustee-delegate to evade her fiduciary duties though such unscrupulous
manipulation. 
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– have invited the public to make sealed bids on September 1, 2004 for the purchase of Trust lands

administered by BIA’s Anadarko Agency office (“Invitation to Bid”).1  Of course, such sales are

not made in the “ordinary course of business” since defendants – notwithstanding this Court’s

instructions to the contrary and in breach of trust – consider the sale of Trust land as an event that

terminates their fiduciary obligation to individual Indian trust beneficiaries whose lands have been

sold.2  As such, the sale of these Trust lands, if permitted, would constitute yet another

impermissible and unlawful attempt by defendants and their counsel to terminate vested property

rights and extinguish a class member’s remedies and relief that the Court may fashion in

conjunction with Trial 2.0.

Furthermore, the subject Trust lands lack current appraisals and there is no assurance that

existing land records reflect actual boundaries and true and correct acreage because cadastral

surveys are backlogged.  Under these circumstances, the sale of such assets constitutes a clear

breach of trust and irreparable harm per se to the beneficial owners of such lands.  To compound

matters, there is no evidence that the beneficial owners have expressly consented to (or requested)

a sale of their Trust assets.  Nor is there any evidence that each, or any, affected Trust beneficiary

had the opportunity to review and understand all relevant information material to the sale,

including information that describes accurately and completely untenable Norton’s position that



3

vested property rights would be terminated upon such a sale.  Without a showing that full

disclosure of all matters material to the sale and this litigation has been made to each affected

class member, the irreparable harm caused by alienation of these assets must be stopped until this

Court has had the opportunity to ensure that the rights of each affected class member are protected

fully. 

The Court’s ability to protect beneficiaries has been hampered severely by defendants’

refusal – in violation of this Court’s December 23, 2002 Order – to have communications

regarding such extraordinary actions pre-approved by this Court.  By happenstance, plaintiffs have

become aware of this auction, which on its face is a breach of trust since (according to defendants’

bad faith claim) such sales would terminate rights that are protected in this litigation – including

the yet-to-be-schedule Trial 2.0.  This Court has the authority to restrain defendants from such

imprudent and unlawful conduct.  

The relief requested herein is essential to preserve the status quo.  In this circumstance,

preservation of the status quo means that Trust lands remain in trust and protected from

unscrupulous actions of an unfit trustee-delegate.  Preservation of the status quo requires this

Court to exercise its inherent equitable powers to intervene and protect the Cobell plaintiffs from

further irreparable injury until this Court is satisfied that knowing and informed consents are

obtained from each of the beneficial owners of land to be sold, by auction or otherwise. Such

preservation of the status quo is particularly critical where, as here, there is no evidence that the

trustee has fulfilled its fiduciary duty and has ensured that each beneficiary will receive fair

market value for the sale of any interest in such allotted lands. Preservation of the status quo

requires this Court to intervene and ensure that accurate and complete records are created and

maintained for the sale of any and all interests in such allotted lands. Preservation of the status

quo should compel this Court to intervene immediately and supervise any such sale until this unfit

trustee-delegate is replaced by a receiver who can and will discharge the government’s fiduciary

duties and commence the difficult rehabilitation of this deeply troubled Trust.  



3Id. at 1.

4See Plaintiffs’ Exhibit 2 (Rempel Declaration) at ¶ 3.

5Likewise, independent of its prudence, the failure to ensure that current cadastral surveys have been
conducted and properly certified raises serious questions about the legality of any such sale of Trust
lands. As Norton has again admitted:

Cadastral surveys provide assurance that land boundaries for individual Indian and
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Plaintiffs do not seek this relief lightly. A class member has a right to sell his or her

property. Plaintiffs do not seek in anyway to infringe on this right.  However, the trustee-delegates

also have an unconditional fiduciary duty to ensure that any such sale is fair and in the best

interests of each such trust beneficiary and that each such trust beneficiary – whether or not his or

her name is recorded on Interior’s trust management systems – has knowingly and willfully

consented to any such sale. And given their deplorable track record and their cynical efforts to

flout their trust duties by narrowing unlawfully the scope of the plaintiff class and by attempting to

extinguish Trust interests (e.g., Youpee),, plaintiffs respectfully submit that this Court in equity

must be satisfied that defendants are indeed fulfilling their fiduciary obligations before further

harm is inflicted on the Cobell class. And, among the interests that must be protected is the

declared right to the accounting of all revenues generated from auctioned Trust land

notwithstanding any such sale.  Until this Court is satisfied that beneficiaries’ interests are

protected fully, the sale of Trust lands must be stopped and, accordingly, this TRO should issue.

II.  THE INVITATION TO BID

Among the stated terms and conditions set-forth by Norton in the Invitation to Bid is that

such bids shall be “consistent with the appraisal.”3 However, there are no current appraisals on

the subject Trust lands.4  According to Norton’s own admission, “an appraisal or other valuation

method is used to ensure that fair and just compensation is received on Indian land transactions.”

See 18th Quarterly Report at 42.  The importance of a current and accurate appraisal cannot be

overstated.  Without a current and accurate appraisal, there can be no assurance that the

beneficiaries will receive “fair and just compensation” for the sale of their trust assets.5   In



tribal trust lands are identified appropriately. By federal law, surveys of Indian
lands are to be performed under BLM’s direction and control. Official surveys are
conducted to identify the location of land boundaries of Indian trust assets, and to
determine official acreage. The official surveys are integral to resource
management activities, litigation support and the federal system of patent, allotment
and survey records maintained by BLM. Ownership information, distribution of
trust assets, and management of trust accounts may be related to or based upon
information recorded in official surveys.

See 18th Quarterly Report at 9 (emphasis added).  By the agency’s own record, cadastral surveys
are backlogged by over $64 million – tellingly, this $64 million does not represent a value to bring
the surveys current.  Id.  At best, it would prevent the backlog from increasing over the next three
years, assuming absurdly that no further survey requests are made in that three year period. Id.

6See, e.g., Cobell v. Norton, 240 F.3d 1081, 1109 (D.C. Cir.2001) (describing the “magnitude of
government malfeasance” in failing to fulfill the fundamental fiduciary duties owed to the plaintiff
class).

7Norton, in breach of trust, has allowed the appraisal backlog to double during the last three months.
See Quarterly Report at 43.  Noticeably, this abysmal appraisal record does not even include the
backlog of appraisals for Trust land administered by compacting and contracting tribes.  Moreover,
the backlog inventory only reflects requests for appraisals initiated by the agency (e.g. the inventory
does not reflect whether a particular tract of Trust land requires a current appraisal to achieve its
highest and best use).  The adverse impact of the failure to maintain current appraisals can be material
as reflected by the current price per barrel of oil compared to the price prior to the invasion of Iraq.

8See Rempel Declaration at ¶ 3.
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addition to the trustee-delegates’ general malfeasance in the management and administration of the

Trust – “malfeasance” that has been found explicitly by the Court of Appeals in Cobell VI on

February 23, 20016 – the unresolved Anson Baker debacle, the refusal of Norton to discharge her

fiduciary duties, the inability of Norton to  reduce the appraisal backlog,7 and her failure to

provide current appraisals heightens the grave concern that plaintiffs have regarding the integrity

of Interior’s appraisal process.   

Although the Invitation to Bid suggests that Norton at some point will conduct an appraisal

of the subject lands, her subordinates have admitted that no appraisals have been completed.8 

Without adequate appraisals prior to the bidding on September 1, 2004, no fiduciary  can ensure

that fair market value is obtained.  This is particularly true where, as here, the bidding process set

forth in the Invitation to Bid is susceptible to collusion among oral bidders who wish to drive

down their acquisition cost during the oral bid component of the auction.  Specifically, the



9Id. (caps in original).
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Invitation to Bid provides in pertinent part:

ORAL AUCTION PROVISIONS: IMMEDIATELY FOLLOWING THE OPENING
AND EVALUATION OF ALL BIDS, THOSE ITEMS ATTRACTING ONE OR
MORE SEALED BIDS WILL BE SUBJECT TO ORAL AUCTION BIDDING BY
THOSE INDIVIDUALS WHO HAVE MADE A SEALED BID OFFER ON THAT
PARTICULAR TRACT.9

    Neither this Court nor plaintiffs’ counsel have been provided any information to determine

independently that the auction procedures adopted, if executed properly, are sufficient to ensure

that collusion does not occur.  Therefore, the failure to protect the allottees from the risk of

collusion among bidders in the September 1 auction is a clear breach of Norton’s fiduciary duties. 

Equally important, this Court and plaintiffs have been provided no information that

demonstrates that each and every affected beneficiary has been informed that his or her Trust land

is not currently appraised, does not have a current cadastral survey, and that Norton would

manipulate the sale of such Trust assets in a bad faith effort to cut-off vested rights and terminate

the trustee-delegates’ fiduciary obligations, including without limitation the historical accounting

duty owed to each beneficiary.  For these and similar reasons, plaintiffs previously had asked this

Court to restrain Norton and her managers’ and counsel’s direct communications with class

members.  And, this Court granted plaintiffs’ motion and entered an order to ensure that future

communications would first be presented to this Court for approval.  As plaintiffs discuss below,

Norton and her managers and counsel, have violated, and continue to violate, this Court’s

December 23, 2002 order.

III. THE COURT’S DECEMBER 23, 2002 ORDER

On December 23, 2002, this Court entered an order that provides in pertinent part:

[D]uring the pendency of the instant litigation, the parties to the litigation, their
agents and officials, and their counsel shall not communicate, through the United
States mail or any other mode of communication, with any class member in this
litigation regarding this litigation or the claims involved therein, except as
specifically permitted by order of this Court.  This restriction includes, but is not
limited to, any communications that affect the rights of class members to a full
and accurate accounting of their Individual Indian Money trust accounts.
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Cobell v. Norton, 212 F.R.D. 14, 24 (D.D.C. 2002) (emphasis added).  In explaining the nature

and scope of permissible communications with the class, the Court did not impose a blanket

prohibition on direct communication with class members; rather, the Court explicitly permitted

defendants “to continue engaging in the regular sorts of business communications with class

members that occur in the ordinary course of business.” Id. at 20 (emphasis added).  Clearly,

routine matters related to the administration of Trust lands fall within the ambit of the “ordinary

course of business” exception – and, plaintiffs do not quarrel with such communications here. 

However, liquidation of the Trust corpus is not routine and is far from the “regular sort of business

communication” or the “ordinary course of business” in that, among other things, it (according to

defendants) would purport to terminate the trust relationship and cut-off and extinguish declared

rights, including the right to an accounting of all items of the trust.  To be clear, this Court did “not

find such [ordinary course of business] communications objectionable because they d[id] not

purport to extinguish the rights of the class members in this litigation.” Id.  With respect to the sale

of Trust lands here, it is simply not contestable that defendants will attempt to manipulate this sale

to extinguish class member rights to the full and accurate accounting of all items of the Trust that

they are owed, given their litigation position.

Importantly, the hurdle is low for the imposition of restrictions on direct communication

with the class outside the presence of plaintiffs’ counsel.  As recognized by this Court, a finding of

actual harm need not be made: “Rule 23(d) . . . authorizes the imposition of a restricting order to

guard against the ‘likelihood of serious abuses.’” Id. at 19 (quoting In re School Asbestos Litig.,

842 F.2d 671, 683 (3d Cir.1988) (emphasis in original)).  Indeed, it is axiomatic that the Court

“has the duty and authority to restrict communications that interfere with the proper administration

of a class action and to restrict conduct that abuses the rights of members of the class.” Id.

(citations omitted).

As noted above, and as any competent trustee-delegate would understand, plaintiffs do not

seek to bar a sale of Trust land in situations where the allottee has been provided all material



10Citing NEWBERG ON CLASS ACTIONS §  15.02, at 15-6 (3d ed.  1992) ("When the court finds
that the class action has been abused to the potential prejudice of class members, the court has full
power to take appropriate remedial action to avoid or minimize any prejudice to the class.").

11See Cobell v. Norton, 274 F. Supp.2d 111, 126 (D.D.C. 2003).  See also Al-Fayed v. CIA, 254 F.
3d 300, 303 (D.C. Cir. 2001); George Washington Univ. v. District of Columbia, 148 F. Supp.2d 15,
17 (D.D.C. 2001).  

12See CityFed Financial Corp. v. Office of Thrift Supervision, 58 F. 3d 738, 747 (D.C. Cir. 1995).
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information about (1) his or her trust assets, including without limitation fair market value, a

current, accurate appraisal, and a cadastral survey, and (2) his or her rights as a member of this

class and the impact, if any, such a sale would have on his or her rights.  To be sure, this Court and

the United States Court of Appeals have held that Norton has a fiduciary obligation to account for

all Trust assets wherever and whenever they have been held (or sold); however, that is not what

Cobell class members are being told and that is not how Norton is managing the Trust.  As such,

the auction process as detailed in the Invitation to Bid presents – at a minimum – “a significant

risk of serious interference with the rights of the class members, and the Court possesses the duty

and the authority to restrict communications that threaten to interfere with those rights.” Id. at 19-

20.10

Defendants actions are in clear violation of this Court’s December 23 Order and must be

stopped by this TRO.

IV. PLAINTIFFS HAVE MET THE STANDARDS FOR THIS COURT TO ENTER A
TEMPORARY RESTRAINING ORDER AND A PRELIMINARY INJUNCTION

     The District of Columbia Circuit applies a traditional four-part test for determining a

request for a temporary restraining order, under which a moving party must establish: (1)

substantial likelihood of success on the merits; (2) irreparable harm for which there is no adequate

legal remedy in the absence of the injunction; (3) that the injunction will not substantially harm

other parties; and (4) that the injunction will not significantly harm the public interest.11  A

deficiency in one or more of the four factors may be balanced against a particularly strong showing

in one or more of the others.12  



13See Cobell v. Babbitt, 91 F. Supp.2d 1 (D.D.C. 1999), aff’d sub nom. Cobell v. Norton, 240 F.3d
1081 (D.C. Cir. 2001) (Trial 1); Cobell v. Norton, 237 F. Supp. 2d. at *14; Cobell v. Norton, 2003
WL 22211405 (D.D.C.) (Trial 1.5).  

14Cobell v. Norton, 283 F. Supp. 2d 66, 149 (D.D.C. 2003) ( “Cobell X”).
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A.  Plaintiffs Have a Substantial Likelihood of Success on the Merits 

Plaintiffs have prevailed on the merits in each phase of this litigation, including Trial 1.5.13 

In that regard, it is essential that the TRO be entered to ensure that Trust land is protected and

preserved in accordance with the fiduciary duties conferred on the trustee-delegates by Congress,

in accordance with common law, and as set forth in orders of this Court, including the court-

ordered accounting.  It is imperative that the declared duty to account for all items of the Trust is

not impaired further by Norton and her counsel.  This Court pointedly found that “[t]he relationship

between the number of accounts and the number of individual Indian beneficiaries of the trust fund

is difficult to unravel.”14  There can be no dispute that the sale of Trust assets prior to the

completion of an effective data cleanup and correction of Trust records would exacerbate the

monumental difficulties that exist today because of generations of malfeasance and neglect that this

Court has found and that defendants arrogantly admit to the Court of Appeals – e.g., the accounting

will cost of upwards of $14 billion.

The United States Court of Appeals for the District of Columbia Circuit has held that the

Secretary is entitled to no deference in the management and administration of the Individual Indian

Trust.  She is entitled to none here.  Moreover, because trust law governs this action in equity and

the Secretary has committed, and continues to commit, malfeasance in the management of the

Individual Indian Trust, injunctive relief is required here because it is black-letter trust law that a

breach of trust, on its face, constitutes irreparable harm.

  Accordingly, it is essential that the trustee-delegates provide this Court with competent

evidence that they have obtained the informed consent of each trust beneficiary who owns an

interest – whether such interest is divided or undivided and joint or several – in such land to be

auctioned, that the appraisals are competent and reflect fair market value, that the bidding process



15See U.S. v. White Mountain Apache Tribe, 537 U.S. 465, 475 (2003).

16Compare Haitian Refugee Center, Inc. v. Christopher, 43 F.3d 141, 143 (11th Cir. 1995) (only
reasonable likelihood of success needed); Gilder v. PGA Tour, Inc., 936 F. 2d 417, 422 (9th Cir.
1991) (need to show overwhelming likelihood of success); Miller v. California Pac. Med. Ctr., 991
F. 2d 536, 543 (9th Cir. 1993) (must show “fair chance of success” on the merits).

17Cobell v. Norton, 240 F.3d 1081, 1098 (D.C. Cir. 2001) (“[T]he injury from delay could cause
irreparable harm to plaintiffs' interests as IIM trust beneficiaries.” (emphasis added)) 
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is fair and one that ensures that fair market rate will be paid, and that the record of any such sale is

accurate, complete and preserved so that all relevant past and present trust beneficiaries will

receive the full benefit of the declared accounting that they are owed.  Otherwise, the trustee-

delegates’ alienation of trust assets is unlawful, would constitute waste and ruin, conduct that the

U.S. Supreme Court has held is strictly prohibited,15 is in violation of this Court’s orders, and is

inimical to the interests of 500,000 individual Indian trust beneficiaries.  Thus, it is clear that

plaintiffs will prevail on the merits.16

B. Plaintiffs’ Injury is Irreparable Unless a TRO and Preliminary Injunction is              
Entered by this Court

Permitting Trust assets – the corpus – to fall into ruin through the disposal of land at below

market value is a breach of trust and constitutes irreparable harm.  There is nothing plainer than

that.  

In addition, the United States Court of Appeals for the District of Columbia Circuit in

affirming this Court held that undue delay in rendering the accounting ordered by this Court

constitutes irreparable harm. 17  Undue delay is assured when the trustee-delegates alienate Trust

assets and fail to create and preserve complete and accurate IIM-related trust documents and data

– records crucial to the court-ordered accounting – are lost, destroyed and corrupted because (and

to the extent possible) extraordinary actions must now be taken to identify and recreate all lost,

destroyed, or corrupted Trust Records.  This is particularly significant here because systemic

spoliation has occurred throughout the sordid history of the Individual Indian Trust – as well as

throughout the notorious trusteeship of Norton – and there is no doubt that many irreplaceable IIM-



18Indeed, the most this Court and plaintiffs can hope for is to reduce further what now is at best an
extremely remote and ever-shrinking possibility that defendants can render anything approaching a
rational – albeit necessarily inaccurate and incomplete – accounting of the Individual Indian Trust. 

19See April 4, 2000 Hearing Transcript at 14.

20See, e.g., December 18, 2002 Office of Historical Trust Accounting Executive Director Bert
Edwards Deposition Transcript at 276-277 (“I have no idea what happened [to 40 million acres.]  It
got overrun.”).  Perhaps this unsound and imprudent auction of Trust land – like that which Norton
intends to hold on September 1, 2004 in Anadarko – helps educate Mr. Edwards as to how 80% of
the Trust corpus has vanished without a trace.  Moreover, neither this Court nor plaintiffs’ counsel
– because they have been kept in the dark – can ascertain the material difficulties such liquidation will
certainly cause with respect to the historical accounting that is owed to Cobell class.  This is
particularly critical here where – notwithstanding the instructions of this Court and the Court of
Appeals that “all” items of the Trust must be accounted for from the inception of the Trust – Norton
and her counsel steadfastly refuse to account for assets/funds no longer recorded on Trust management
systems.  Thus, among other things, Norton again would be expected to assert in her bad faith defense
that she has no obligation to provide an historical accounting of funds generated from  auctioned Trust
lands once the sales are consummated, the assets are off the system, and the Trust accounts are closed.
See, e.g., Defendants’ Historical Accounting Plan dated January 6, 2003 at 2 (“The historical
accounting described in the Plan covers all IIM accounts that were open as of December 31, 2000,
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related trust documents and data critical to an accurate accounting have been lost, destroyed and

corrupted.  Thus, there is no doubt that further loss, destruction, and corruption of this information

will continue absent vigilant oversight by this Court.18  As such, it is certain that plaintiffs will be

further harmed irreparably if the requested relief is not granted. 

This Court found on April 4, 2000 that the “Indian plaintiffs deserve better than they're

getting from the Department of Interior and the Bureau of Indian Affairs ....”19  But the auction of

Trust lands under these circumstances makes it clear that individual Indian trust beneficiaries are

served no better today then they were when this Court made its findings more than four years ago

notwithstanding two contempt trials, repeated official sanctions, and various orders and directions

from this Court, including the Structural Injunction that requires Norton to manage the Individual

Indian Trust in accordance with the highest fiduciary standards.

 This is the sorry story today because Norton and her counsel openly have defied the

authority of this Court and continue to do so by concealing from this Court this auction of Trust

assets. There is no doubt that Trust assets, including more than 40 million acres of land have

vanished from the Trust.20  And, there is no doubt that Trust records have been, and will continue



and all IIM accounts that were open as of October 25, 1994....”).   Such bad faith should not be
countenanced by this Court. 
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to be, in imminent jeopardy of massive loss, destruction and corruption unless this Court

intervenes to protect the Trust beneficiaries whose lands are marked for auction.  And, in

accordance with trust law, there can be no dispute that the harm caused by such malfeasance and

breaches of trust is irreparable.

C.  Entry of a TRO and a Preliminary Injunction Cannot Harm the Secretary      
Since The Secretary Will Be Restrained From Conduct That is in Violation of Law    
and Orders of this Court

The Secretary cannot argue in good faith that the injunctive relief plaintiffs request would

harm Interior.  First, all that plaintiffs seek is maintenance of the status quo until this Court is

assured that defendants have fully complied with their fiduciary obligations. Defendants have no

legitimate interest in moving forward with the unlawful and imprudent sale of Indian land. 

Second, the relief plaintiffs seek is prevention; that Norton cease her violation of law and this

Court’s orders. What plaintiffs seek herein is modest relief: that Norton stop violating court

orders, stop violating the law, stop allowing Trust assets to fall in to waste and ruin on her watch,

and stop breaching the trust duties that she as a trustee-delegate owes to the Cobell plaintiffs;

fiduciary duties that Norton must discharge in accordance with the highest fiduciary standards and

solely in the best interest of individual Indian trust beneficiaries.       

   It is unfortunate that the Secretary chooses to conduct the auction of Trust assets

imprudently and that she continues to disdain instructions of this Court and the United States Court

of Appeals.  It is also unfortunate that plaintiffs must take this action now and again seek the

protection of this Court from an unscrupulous trustee-delegate and her counsel.  Accordingly, the

Secretary cannot argue in good faith that an order that restrains unlawful conduct and that stops her

from breaching further the trust duties that she owes to each member of the Cobell class in anyway

harms the Interior Department.  

D. Injunction Cannot Harm The Public Interest



21Trust records are the property of the Trust and, as such, they are  vested property rights of the Trust
beneficiaries akin to the corpus itself.  See, e.g., Wood v. Honeyman, 178 Or. 484, 169 P.2d 131
(1946.).

22While it seems unnecessary to restate the obvious and would normally not need to be stated
generally, these trustee-delegates are required to manage and administer the Trust Assets for the
benefit of the trust beneficiaries not for the benefit of government officials – no matter how much
power they require to satisfy their egos and inflated importance – for the relatively brief time they will
remain in office.

23Cf. Sac & Fox Nation of Missouri v. LaFaver, 905 F. Supp. 904, 907-08 (D. Kan. 1995).  
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The conduct plaintiffs seek to restrain is inimical to the public interest – government

officials are not above the law.  Trustee-litigants are not permitted to allow the Trust corpus to

fall into ruin on their watch.  They may not violate court orders. It is surely in the public interest to

enjoin the conduct of a trustee-delegate that is unlawful and in breach of trust.  Trustee-delegates

may not cut-off the rights of members of the Cobell class. Trustee-delegates are not permitted to

destroy Trust documents.  Trustee-delegates not entitled to put beneficiaries’ Trust assets,

including the Trust corpus and Trust records at risk.21 The proposed measures are simply designed

to restrain Norton from continuing to breach her fiduciary responsibilities and from continuing to

violate orders entered by this Court .  

One would hope that entry of the requested TRO might help this trustee-delegate begin to

comprehend the importance of her trust obligations and encourage her to begin to discharge the

trust duties owed by the United States to individual Indians in accordance with the highest

fiduciary standards.22  But, it is clear that this is hopeless.  It is certainly in the trust beneficiaries’

interest that this Court prevent further losses of the Trust corpus and Trust records.23  It is certainly

in the nation’s interest to restrain Secretary Norton from continuing to violate the law and willfully

breach her trust duties.  And, it is in the taxpayer’s interest to prevent additional loss, destruction,

and corruption of Trust assets so this case, ultimately, can be resolved equitably and fairly.

VI. CONCLUSION

For the foregoing reasons and to preserve the integrity of this litigation and whatever

remains of the Trust corpus and other Trust assets, including extant Trust records, plaintiffs



24By telephone, counsel for plaintiffs met and conferred with counsel for defendants in accordance
with local rules and defense counsel states that they object to this motion. 
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respectfully request that this Court grant plaintiffs’ motion for a temporary restraining order and

preliminary injunction.24
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Respectfully submitted, 

/s/ Dennis Gingold 
_____________________

Of Counsel: DENNIS M. GINGOLD
           D.C. Bar No. 417748

  P.O. Box 14464
JOHN ECHOHAWK      Washington, D.C. 20044-4464
Native American Rights Fund   202 824-1448
1506 Broadway  
Boulder, Colorado 80302  
303-447-8760  

/s/ Keith Harper     
_______________________
KEITH HARPER

    D.C. Bar No. 451956
                                               Native American Rights Fund

    1712 N Street, N.W.
    Washington, D.C. 20036-2976
    202 785-4166

Attorneys for Plaintiffs

August 25, 2004
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing PLAINTIFFS’  MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION was served on the following by facsimile,
pursuant to agreement, on this day, August 25, 2004.

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
406.338.7530 (fax)

/s/ Geoffrey Rempel
_______________________
Geoffrey M. Rempel



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et. al., on )
  her own behalf and on behalf of )
  all persons similarly situated, )

)
  Plaintiffs, )

)
) Civil Action   

v. ) Case No. 1:96CV01285
)     (RCL)
)

GALE NORTON, et al., )
)       

Defendants. )
__________________________________________)

TEMPORARY RETRAINING ORDER

Upon consideration of Plaintiffs’ Motion for Temporary Restraining Order and Preliminary

Injunction, the parties’ responses, replies and the entire record of this case, it is by this Court hereby,

ORDERED that Plaintiffs’ Motion for a Temporary Restraining Order is GRANTED; and it

is

FURTHER ORDERED that the Interior Defendants and their counsel immediately shall halt

the auction of Individual Indian Trust land; and it is 

FURTHER ORDERED that a hearing on plaintiffs’ request for a preliminary injunction shall

be held on August 31, 2004. 

SO ORDERED this _____ day of August, 2004. 

_________________________________
  Royce C. Lamberth 

UNITED STATES DISTRICT COURT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, )
) Civil Action

v. ) No. I:96 CV 01285 RCL
)

GALE NORTON, et al., )
)

Defendants. )
)
)

___________________________________  )

AFFIDAVIT OF GEOFFREY REMPEL

1. My name is Geoffrey Rempel.  I am a Certified Public Accountant (inactive) and I am engaged as

a member of plaintiffs’ litigation team.  I have been involved in this matter for almost eight years,

including almost three-and-one-half years at PricewaterhouseCoopers L.L.P. (“PwC”) prior to my

departure in March 2000.  I make this affidavit in support of plaintiffs’.

2. On Thursday August 19, 2004, I contacted Ms. Freda Artichoker at the Anadarko Agency to gather

further information on the Invitation to Bid which provided as follows:

General information and specific instructions to bidders are contained inthe
Instructions to Bidders, Terms, and Condition of the Invitation for Bids, on the reverse
hereof.  For detailed information call or write: Ms. Freda Artichoker, Realty
Specialist, Telephone 405-247-6677, ext. 226, Branch of Real Property Management,
Anadarko Agency, Anadarko, OK. 73005.1
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3. Ms. Artichoker informed me that the subject Trust lands would not have appraisals as of

September 1, 2004.

I declare under penalty of perjury that the foregoing is true and correct.  Executed on August

24, 2004.

/s/ Geoffrey Rempel
_________________________

GEOFFREY REMPEL




